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Court of Appeals of the District of Columbia 


No. 5946. 

Washington Gas Light Co., a Corporation, (Appellant, 

vs. 

Wallace Danx. 


a Supreme Court of the District of Columbia. 

I 

I 

At Law. 

i 

No. 79183. j 

Wallace Daxn, Plaintiff, j 

vs. 

Washington Gas Light Co., a Corporation; Frank A. 
Woodheai), and Walter M. Russell, Defendants. 

United States of America, I 

District of Columbia, ss: 

B<* it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, thcj following 
papers were filed and proceedings had in the ab(j>ve-entitled 
cause, to wit: 

1 Declaration. 

Filed February 2, 1931. 

In the Supreme Court of the District of Columbia. 

i 

At Law. 

I 

No. 79183. 

Wallace Dann, Plaintiff, 


vs. 


Washington Gas Light Co., a Corporation; F 


lli AN K A. 


Wood head, and Walter M. Russell, Defendants. 

1. The plaintiff, Wallace Dann, sues the defendants, the 
Washington Gas Light Co., a corporation, Frank! A. W 7 ood- 

1—5946a 
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head, and Walter M. Russell, for that, heretofore, to wit, 
on or about the 8th day of October, 1930, the plaintiff re¬ 
quested of the defendant, Frank A. Woodhead, vice- 
president of the defendant corporation, the Washington 
Gas Light Co., employment by said defendant corporation, 
and the said defendant Woodhead referred him to the de¬ 
fendant, Walter! M. Russell, the chief engineer of the 
defendant corporation, and arranged with the said defend¬ 
ant Russell for the plaintiff to call upon him in connection 
with his said request for employment: that the said plain¬ 
tiff did call upon tin* said defendant Russell, at his office as 
chief engineer of the defendant corporation, and tin* said 
defendant corporation by the said defendant Walter M. 
Russell, acting as its chief engineer, or the defendants 
Frank A. Woodhead and Walter M. Russell, jointly, or the 
said defendant, Walter M. Russell, individually, employed 
this plaintiff to secure for the said defendant corporation, 
or for the said defendants, Woodhead and Russell, jointly, 
or the said defendant Russell, individually, a written offer 
to sell to tin* defendant corporation or the said Woodhead 
and Russell or said Russell as aforesaid the stock 
2 and bonds then outstanding, with the exception of 
one bond previously lost, of the diaries Town Heat 
& Light Co. of Charles Town, West Virginia, signed by the 
owners thereof, and in pursuance of said employment in¬ 
structed the plaintiff to go to Charles Town, West Virginia, 
with one Goddin, an engineer in the employ of the defend¬ 
ant corporation, for the purpose of investigation and study 
of the said Charles Town Heat & Light Co., and its prop¬ 
erties and financial condition: that this plaintiff and said 
Goddin thereafter visited Charles Town, West Virginia, 
and the plaintiff assisted the said Goddin in making a thor¬ 
ough inspection and study of the Charles Town Heat & 
Light Co., and its properties and financial condition, and 
examining the location with a view of fixing upon a site for 
an addition to the plant of said Charles Town Heat A Light 
Co., and examining the books and records of said company, 
and ascertaining information in regard to the operations, 
customers, and income of the said Charles Town Heat & 
Light Co., so that the said Goddin could make a report to 
the said defendant corporation, or to the said defendants, 
Frank A. Woodhead and Walter M. Russell, jointly, or to 
the said defendant, Walter M. Russell individually, upon 
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the value of the said property; that thereafter, the said 
Goddin made to the defendant corporation, oij to the said 
defendants, Frank A. Woodhead and Walter |M. Russell, 
jointly, or to the said defendant, Walter M. Russell, indi¬ 
vidually, a detailed report of the investigation and study 
made of the Charles Town Heat & Light Co. and its prop¬ 
erties at Charles Town, West Virginia; that this plaintiff 
reported to the said defendant, Walter M. Russell, on the 
16th day of October, 1930, and again on the pOtli day of 
October, 1930, for instructions, and was informed by the 
said defendant Russell that the defendant Woodhead, Vice- 
President of the said defendant corporat on, and one 
3 George A. O. Wood, president of the said defendant 
corporation, had authorized the said | defendant, 
Walter M. Russell, to purchase the said stocks, bonds 
and/or property of the Charles Town Heat 4 Light Co. 
for the defendant corporation, and that they were willing 
to pay for the same the price of $32,500.00, or such less 
price as the same could be obtained for; that thereupon, 
the defendant corporation, or the said defendants, Frank 
A. Woodhead and Walter M. Russell, jointly, or the said 
defendant, Walter M. Russell, individually, authorized the 
plaintiff to proceed promptly to obtain from th<j> owners of 
the stock and bonds then outstanding, with the exception 
of one bond previously lost, of the Charles Tojwn Heat 6c 
Light Co. for a written offer for the sale of the $ame to the 
defendant corporation, or the defendants, Frailly A. Wood- 
head and Walter M. Russell, jointly, or the defendant., 
Walter M. Russell, individually, by a communication signed 
by the defendant Russell in words and figures ias follows, 
to wit: 

“Mr. Wallace Dann, 

3715 Woodley Road, 

Washington, D. C. 


Washington ( 


Deaf Sir: 


ias Light Co., 413 Tenth Street Northwest, 
Washington, D. C. | 

October $0, 1930. 


We have examined with much interest the information 
which we have received from you relative to tlje Charles 
Town Gas Company, and the writer has personally visited 
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tlie town and looked over the general situation. If the 
situation develops as we see it at the present time, we will 
wish to purchase this company very promptly, provided it 
stands a further examination and a price can be agreed 
upon which is in line with the real value. This letter will 
authorize you to negotiate, in our behalf, for the purchase 
of the propetry. As we have several such negotiations 
under way, very prompt action on your part, and the part 
of others involved, will be appreciated. 

Yerv trulv vours, 

\Y. M. RUSSELL, 

Ch ief Eiifjineer. 


that the plaint iff by the acts and course of conduct 
4 of the said defendant Woodhead and the said de¬ 
fendant Russell was authorized to act for tin* Wash¬ 
ington (ias Light (V).; that it was the intention of the de¬ 
fendant Russell to bind, and that said defendant was duly 
authorized to bind the Washington (las Light (V). by this 
communication; that pursuant to the said direction and au¬ 
thorization, this plaintiff proceeded to negotiate with the 
owners thereof for the purchase of the stock and bonds of 
the (’harles Town Heat & Light d>., and on October 21, 
1930, obtained a valid, written offer to sell to this plaintiff 
the stock and bonds of the (diaries Town Heat Light Co. 
then outstanding with the exception of one bond previously 
lost, dulv signed bv the owners of all of the stock of the 
said Charles Town Heat & Light Co., and of all the bonds 
of said company with tin* exception of one $1,000.00 bond 

which had been lost manv years before and which could not 

• • 

be delivered, which offer to sell was made in the name of 
this plaintiff as purchaser, and was so made to him as 
agent for the defendant corporation, or the defendants, 
Frank A. Woodhead and Walter M. Russell, jointly, or the 
defendant, Walter M. Russell, individually, at the direction 
of the said defendant Walter M. Russell, and provided for 
the sale of the said stock and bonds of the said Charles 
Town Ileat & Light Co., with the exception of the $1,000.00 
bond aforesaid, and delivery of the same upon the payment 
of the sum of $25,700.00 for the same; that on or about the 
22nd day of October, 1930, this plaintiff advised the de¬ 
fendant corporation, by notice to its chief engineer, Walter 
M. Russell, and the said defendants, Frank A. Woodhead 
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said serv- 
bo paid the 
connection 
or directed 


and Walter M. Russell, jointly, and the saicj defendant, 
Walter M. Russell, individually, of the fact th|at the oiler 
to sell aforesaid had been obtained by this plaintiff, and 
that he hold it as agent for the defendant corporation, and 
this was approved by the said defendant Waller M. Rus¬ 
sell, and stated to be satisfactory; andj thereupon, 
5 it was agreed between the plaintiff and jtlie defend¬ 
ant corporation, if the defendant Russell! was acting 
for or on behalf of the defendant corporation, |or between 
the plaintiff and the defendants, Frank A. Wopdhead and 
Walter M. Russell, jointly, or the defendant I Walter M. 
Russell, individually, in accordance with the true character 
in which said defendant Russell was acting, that the plain¬ 
tiff should be paid the sum of $3,000.00 for his 
ices, as hereinabove set out, and that he should 
additional sum of $300.00 to cover expenses in 
with said services, and the plaintiff was furth 
to secure the name of a bank in Charles Town, West Vir¬ 
ginia, in which tin* owners of the stock and bends of the 
(diaries Town Heat & Light Co., were not acting as di¬ 
rectors, and to report the name thereof to the sjjiid defend¬ 
ant, Walter M. Russell, which report was duly made by the 
plaintiff; that thereafter, on the lltli day of [November, 
1930, the said defendant, Walter M. Russell, directed this 
plaintiff to see the defendant Woodhead, and tie plaintiff 
did see said defendant Woodhead and was advised by him 
that the defendant corporation had decided not to purchase 
the stock and bonds of the Charles Town Heat & Light Co., 
as it was not the policy of the company to buy plants where 
the customers numbered less than 1,000, and although the 
plaintiff has performed all conditions precedent on his 
part, and all things have happened and occurred, and all 
periods of time have elapsed to entitle the plajntiff to a 
performance of the contract made by said defendant cor¬ 
poration. or the said defendants, Frank A. Woodhead and 
Walter M. Russell, jointly, or the said defendant, Walter 
M. Russell, individually, to pay compensation of $3,300.00 
to the plaintiff, and to enable the plaintiff to maintain this 
action, of all of which the defendants have had f|ue notice, 
yet the defendants have not, nor have any one of 
0 them, nor has anyone on their behalf, p^id to the 
plaint iff the sum of $3,300.00 agreed to be! paid him 
for his services, or any part thereof. 
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2. And the plaintiIT, Wallace Dana, sues the defendant, 
the'Washington Mas Light Mo., a corporation, for that here¬ 
tofore, to wit, on or about the 8th day of October, 1920, the 
defendant corporation employed the plaintiff to obtain a 
written offer to sell to the plaintiff the stock and bonds then 
outstanding with the exception of one bond previously lost, 


of the Charles Town Ileat & Light Co. of (diaries Town, 
West Virginia, signed by tin* owners thereof, at and for 
the price of $20,700.00, and agreed to pay the plaintiff the 
sum of $3,300.00 compensation for his services and ex¬ 
penses incurred in obtaining such written offer, and there¬ 
upon, the plaintiff entered into such employment and dili¬ 
gently pursued the same and obtained said written offer for 
the sale of said stock and bonds, which written offer was 
made in tin' name of this plaintiff as purchaser at the in¬ 
stance and request of the defendant corporation, the plain¬ 
tiff acting as agent for said defendant corporation, of all 
of which the defendant corporation was duly notified, and 
although the plaintiff has performed all conditions prece¬ 
dent on his part:, and all things have happened and oc¬ 
curred, and all periods of time have elapsed to entitle the 
plaintiff to a performance of the defendant corporation's 
contract, and to the payment of said compensation, and to 
enable the plaintiff to maintain this action, of which the de¬ 
fendant corporation has had due notice, yet the defendant 
corporation has not, nor has anyone on its behalf, paid the 
sum of $3,3)00.00, or any part thereof. 

3. And the plaintiff, Wallace Dann, sues the defendant, 
Walter M. Russell, in the event that the said defendant did 
not intend to bind the defendant corporation, the 
7 Washington Mas Light Mo., but intended to bind him¬ 
self personally or an undisclosed principal, in mak¬ 
ing the contract here sued upon, for that, heretofore, to wit, 
on or about the 8th day of October, 1930, the defendant, 
Walter M. Russell, employed the plaintiff to obtain a writ¬ 
ten offer to sell to this plaintiff the stock and bonds then 
outstanding with the exception of one bond previously lost, 
of the (diaries Town Heat & Light Co. of Charles Town, 
West Virginia, signed by the owners thereof, at and for 
the price of $25,700.00, and agreed to pay to the plaintiff 
the sum of $3,300.00 compensation for his services, and ex¬ 
penses incurred in obtaining such written offer, and there¬ 
upon, the plaintiff entered into such employment and dili- 
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gently pursued tlie same and obtained the said written 
offer for the sale of said stock and bonds, which written 
offer was made in the name of this plaintiff as purchaser 
at the instance and request of the said defendant, Walter 
M. Russell, the defendant acting as agent for said Walter 
M. Russell, of all of which the defendant was duly notified, 
and although the plaintiff has performed allj conditions 
precedent on bis part, and all things have happened and oc¬ 
curred, and all periods of time have elapsed t(| entitle the 
plaintiff to a performance of the said defendant's contract, 
and to the payment of the said compensation,! and to en¬ 
able the plaintiff to maintain this action, of which the said 
defendant has had due notice, yet the defendant has not, 
nor has anyone on his behalf, paid the sum of $3,300.00, or 
any part thereof. 

4. And the plaintiff, Wallace Dunn, sues the defendant, 
Walter M. Russell, in the event that the said Walter M. 
Russell was not authorized by the Washington (las Light 
Co. to employ the plaintiff to make the eontrac here sued 
upon and acted without authority and misled t(ie plaintiff 
into believing he was dulv authorized so to do, for that, 

• * j ^ " 

heretofore, to wit, on or about the 8th day of Oc- 
8 tober, DM0, the defendant, Walter M. Russell, by 

representing and warranting to the plaintiff that he, 
the defendant Russell, was the agent of the Washington 
Gas Light Go., dulv authorized bv the said AVashington 
Gas Light Go. to employ the plaintiff to obtailn for said 
Washington Gas Light Go. a written offer to sell the stock 
and bonds then outstanding with the exception oif one bond 
previously lost of the Gharles Town Heat & Lijglit Co. of 
Clairles Town, West Virginia, and to pay the plaintiff the 
sum of $3,300.00 compensation for his services and ex¬ 
penses, as such pretended agent of the Washington Gas 
Light Go., employed the plaintiff to obtain a written offer 
for the sale of the stock and bonds then outstanding with 
the exception of one bond previously lost of the Charles 
Town Heat A: Light Co. of Charles Town, West Virginia, 
signed by the owners thereof, for the Washington Gas 
Light Co., at and for the price of $25,700.00, and! agreed to 
pay to the plaintiff the sum of $3,300.00 for his services 
and expenses incurred in obtaining such written offer, and 
although the plaintiff has secured the written offer for the 
sale of said stock and bonds as aforesaid, anc| has per- 
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formed all conditions precedent on his part, and all things 
have happened and occurred, and all periods of time have 
elapsed to entitle the plaintiff to a performance of the said 
contract, and to the payment of said compensation and ex¬ 
penses, and to enable the plaintiff to maintain this action, 
yet the defendant Russell was not the agent of the said 
Washington (las Light Co. and had no authority or power 
from the said Washington (las Light Co. to employ the 
plaintiff to obtain said written offer for the sale of such 
stocks and bonds, and to agree to pay the plaintiff the sum 
of $.‘>,o00.0() compensation for his services and expenses, 
wherebv tin* agreement was void and bv reason thereof, 
and of thoirefusal of tin* said Washington (las Light 
!) (’o. to pay to tin* plaintiff the compensation agreed 

upon for his services, the plaintiff was deprived of 
the benefit and advantage he would have derived and ac¬ 
quired from the completion of said agreement, and from 
the payment of his said compensation for his services and 
has not been paid tin- sum of )0.00 aforesaid. 

f). And the plaintiff also sues the defendants upon a 
quantum meruit for money payable by the defendants to 
the plaintiff for services rendered and work done at the 
request of the defendants in obtaining a written offer to 
sell to the nominCe of the defendants the stock and bonds 
of the Charles Town Heat & Light Co. of Charles Town, 
West Virginia, according to the particulars of demand 
hereto attached. 

The plaintiff claims the sum of $3,.‘>00.()0 and interest 
from the 1st day of November, lO.SO, besides costs of this 
suit. 

JOSFPII D. SULLIVAN, 

Attorney for Plaintiff. 

Particular<s <>j Demand. 

Washington (las Light Co., Frank A. Woodhead, Walter 
M. Russell, to Wallace Dann, Hr. 


For services rendered in securing a written offer 
to sell the stock and bonds of the (diaries Town 
Heat & Light Co. of Charles Town, West Vir¬ 
ginia, with the exception of one bond for 
$1,000.00 previously lost of which delivery 
could not be made, to the nominee of the de- 


I 


WASHINGTON GAS LIGHT CO. VS. WALLACE DANN. 


9 


fondants signed bv the owners of said stotk 

* 

and bonds, and expenses incurred in obtaining 
information with regard to the properties |of 
said Charles Town Heat & Light Co., and negb- 
tiatinir for said written offer .[ $3,300.00 


10 Motion to Strike Declaration and Each C 

Filed February 127, 1931. 


hunt. 


Xow come the defendants, Washington Has Light Com¬ 
pany, a corporation, Frank A. Woodhoad and jWalter M. 
Russell, and severally move the court to strike (fut the dec¬ 
laration tiled in the above entitled cause, and each and every 
count thereof, upon the following grounds: 

1. That the first count in the said declaration improperly 
pleads matters of evidence. 

2. That the tirst count of the said declaration violates 
Law Rule Xo. 21 in that it is prolix and confab s unneces- 
sarv verbiage. 

3. That the first count of the said declaration violates 
Law Rule Xo. 22 in that it does not ‘ 1 state only the facts 
necessarv to constitute the cause of action.” 

• # # J 

4. That tlie first count of the said declaration improperly 
attempts to fix the liability of the defendants ajid each of 
them in the alternative. 

f). That the tirst count of the said declaration is vague 
and ambiguous in that it does not definitely state which 
of the defendants made the alleged contract relied upon 
and which of the defendants it is claimed is 1 ia 1 j» 1 e for the 
alleged breach of said alleged contract. 

f>. That the first count of the said declaration seeks to 
hold the defendant, Walter M. Russell, liable individually 
for an alleged breach of an alleged contract which in one 
part of the said declaration it is alleged was entered into 
by him as agent for a disclosed principal, Washington Gas 
Light Company. 

7. That the second count of the said declaration purports 
to set forth a separate and distinct cause}of action 


11 


against one of the three defendants named in the 


above entitled cause, namely, Washington Gas Light 
Company, and improperly joins said alleged cause of ac- 
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tion with an allowed cause of action against the defendants, 
Frank A. Woodhead and Walter M. Russell. 

8. That the third and fourth counts of the said declara¬ 
tion purport to set forth a separate and distinct cause of 
action against one of the three defendants named in the 
above entitled cause, namely, Walter M. Russell, and im¬ 
properly joins said alleged cause of action with an alleged 
cause of action against t Ik* defendants, Washington Gas 
Fight Company and Frank A. Woodhead. 

9. That the fifth count of the said declaration purports 
to set forth a cause* of action against three defendants and 
is improperly joined with alleged separate and distinct 
causes of action against two of the defendants, Walter M. 
Russell and Washington Gas Light Company. 

10. That the entire declaration improperly joins three 
separate and distinct alleged causes of action against three 
separate and distinct defendants. 

11. And for other errors apparent upon the face of the 
said declaration and each and everv count thereof. 

WILTOX J. LAMBERT, 

At tome// for Defendants. 

To Mr. Joseph I>. Sullivan, 

900 F Street X. W„ 

Attorney for Plaintiff: 

Take notice that tin* foregoing motion will be for hear¬ 
ing on Friday, March fith, 1931. 

WILTOX J. LAMBERT, 
Attorney for Defendants. 

12 Memorandum. 

March 13, 1931.—Motion to strike declaration, treated as 
demurrer to declaration and as such is overruled. 

Plea of Defendant Washington das Lifjht Company. 


Filed March 23, 1931 


Comes now the defendant, Washington Gas Light Com¬ 
pany, a corporation, by its attorney, and for plea to tin* 
declaration, and each and every count thereof, filed in the 
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above entitled cause, in so far as the same are applicable 
to this defendant, savs as follows: 

This defendant admits that on, to-wit, the Sthjday of Oc¬ 
tober, 1930, it was and now is a corporation and that on 
the said 8th day of October, 1930, the defendant, Frank 
A. Woodhcad, was a Vice-President of this defendant cor¬ 
poration and that the defendant, Walter M. Rjussell, was 
its Chief Hngincer. This defendant further j^lmits that 
from the 8th day of October, 1930, to the time of the filing 
of this plea, the defendants, Frank A. Woodhead and 
Walter M. Russell, remained respectively as Vice-President 
and ('hief Kngineer of this corporation. This] defendant 
further admits that it has not paid nor caused to| be paid to 
tlie plaintiff the sum of Thirty-three Hundrjed dollars 
($3300.00) or any part thereof. This defendant further ad- 


the plain- 
Frank A. 


mits that on the said 8th day of October, 1930, 
till*, Wallace Dann, interviewed the defendant, 

Woodhead, but it denies that the defendant, Frank A. Wood- 
head, made the statements to the plaintiff as th<{? same are 
sot forth in the first count of said declaration. This de¬ 
fendant specifically denies that it authorized the defend¬ 
ants, Walter M. Russell and Frank A. Woodhead, to em- 

i 

ploy the plaintiff to procure an option to purchase the stock 
and bonds then outstanding of the Charles Town 
13 Heat Light Co. of Charles Town, West Virginia, 
as in the said declaration and each and every count 
thereof set forth. This defendant further fljvers that 
neither the said defendant, Walter M. Russell, n|or the de¬ 
fendant, Frank A. Woodhead, as agents of this defendant, 

had anv authority to enter into the alleged contract set 
* • _ 1 
forth in the said declaration and each and eyerv count 


thereof for this defendant or on its behalf. This defend¬ 
ant further avers that, under its charter and tl|e laws in 
force in the District of Columbia applicable to jit and its 
business, it had no right, power or authority to jenter into 
the contract alleged in the said declaration and I each and 
everv count thereof, that its co-defendants had! no right, 
power or authority to find it in manner and folnn as set 
forth in the said declaration and each and evj»ry count 
thereof, and if its said co-defendants or either of them at¬ 
tempted to enter into the said alleged contract with the 
plaintiff for and on behalf of this defendant, that the acts 
of its said co-defendants and each of them werel null and 
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void and of no binding force and efTect on this defendant 
and that the said alleged contract, if attempted to he made 
bv its co-defendants for and on its behalf, which this do- 
fendant denies, was and is ultra vires and wholly void. This 
defendant denies each and every allegation in said declara¬ 
tion and each and every count thereof as therein alleged, ex¬ 
cept those herein specificallv admitted. 

i WILTON J. LAMBERT, 

Attorney for Defendant 
Washington Gas Light Company. 

14 Plea of Defendant Walter M. Russell. 

Filed March ‘JM, ITU. 


Comes now the defendant, Walter M. Russell, by his at¬ 
torney, and for plea to the declaration and each and every 
count thereof tiled in the above entitled cause, in so far as 
same are applicable to this defendant, says as follows: 

The defendant,! Walter M. Russell, admits that on, to-wit, 

the 8th day of October, 1T*>(), he was Chief Engineer of the 

defendant, Washington (las Light Company, and that on 

the said 8th day of October, 1T>(), the plaintiff, Wallace 

Dann, called upon and conferred with this defendant. This 

defendant further admits that on the Kith day of October, 

1TI0, the *JOth (lav of October, 1T>0, and the lltli dav of No- 

* • 

vember, 1T>0, he conferred with the plaintiff. lie further 
admits that he has not individually nor has he jointly with 
the defendant, Frank A. Woodhead, nor has the defendant, 
W ashington (las Light Company, paid to the plaintiff the 
sum of Thirty-three Hundred dollars ($0000.00) or any 
part thereof. This defendant further admits that lie ad¬ 
dressed to the plaintiff a communication as set forth in tin* 
first count of tin* said declaration in the words and figures 
which appear therein. This defendant specifically denies 
that he, as an individual, or that ho jointlv with the defend- 
ant, Frank A. \\ oodhead. or as agent of t he defendant, Wash¬ 
ington (ias Light Company, employed the plaintiff to per¬ 
form the services in said declaration and each and everv 
count thereof alleged and further specifically denies that he 
as an individual or jointly with the defendant, Frank A. 
Woodhead, or as agent of the defendant, Washington Gas 
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Light Company, agreed to pay to the plaintiff!the sum of- 


mpensation 
at ever and 


Thirty-three Hundred dollars ($3300.00) as co| 
for said alleged services or any other sum wl 
further specifically denies that there is due and owing to 
the plaintiff from this defendant as an iindividual or 
15 from this defendant and the defendant] Frank A. 

Woodhead, jointly or from the defendimt, Wash¬ 
ington Gas Light Company, the sum of Thirty-jthree Hun¬ 
dred dollars ($3300.00) or in any other sum whatever as in 
said declaration and each and every count thereof set forth. 
This defendant further denies specifically that ii^ any nego¬ 
tiations had by him with the plaintiff, he intended to or 
did bind himself personally or any undisclosed principal 
and denies specifically that at the instance and i request of 
this defendant, the plaintiff procured any written offer in 
his name as purchaser or that tin* plaintiff acjted in any 
respect as the agent of this defendant individually and this 
defendant further denies specifically that he misled the 
plaintiff concerning the authority of this defendant. This 
defendant denies each and every allegation in sa d declara¬ 
tion and each and every count thereof as therein alleged, ex¬ 
cepting those herein specifically admitted. This defendant 
further says that on, to-wit, the 8th day of October, 1930, 
the plaintiff applied to this defendant for work iij the Engi¬ 
neering Department of tin* defendant, Washington Gas 
Light Company, and was informed by this defendant that 
there were then no vacancies therein; that in thi same in¬ 
terview, tin* plaintiff suggested to this defendant that he 
was in a position to secure an option for the side of the 
controlling interests in the (diaries Town Ileal & Light 
Company and desired to know if tin* defendant, Washington 
Gas Light Company, would be interested therein and that 
this defendant thereupon advised the plaintiff that he had 
no authoritv to bind tin* defendant, Washington Gas Light 
Company, for such a purchase, and that the said defendant, 
Washington Gas Light Company, had no authority to make 
such a purchase. This defendant denies that the plaintiff 
procured tin* said alleged option set forth and ajverred in 
the said declaration and each and every couijit thereof 
1G and further denies that tin* plaintiff rendered the 
services set forth in the said declaration jand each 
and every count thereof in connection with the i procure¬ 
ment of the said alleged option in pursuance of aliv agree- 
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ment of employment entered into with this defendant and 
his co-defendants, either jointly or severally. This defend¬ 
ant further denies that any such agreement of employment 
was ever entered into or made by the plaintiff with this de¬ 
fendant and his co-defendants, either jointly or severally, 
and further says that all of the acts of the plaintiff’ as set 
forth in the said declaration and each and every count 
thereof and the participation therein of this defendant as 
alleged in the said declaration and each and every count 
thereof and the procurement of the said alleged option were 
and constituted a voluntary undertaking on the part of the 
plaintiff for the purpose of endeavoring to subsequently 
sell the said alleged option at a profit to him, the said plain¬ 
tiff. This defendant denies that anv of the things alleged 
to have been done bv him in the said declaration and each 
and every count thereof were done in pursuance of any 
contract entered 1 into with the plaintiff by this defendant 
and or his co-defendants. 

i WILTON J. LAMBERT, 

Attorney for Defendant 

Walter M. Russell. 


Demurrer to Plea of Defendants. 

Filed March 26, 1931. 

• ■*■*-*■*# 


Now comes the plaintiff, Wallace Dann, by his attorney, 
and says that the pleas of the defendants, Washington Gas 
Light Go., Frank A. Woodhead and Walter M. Russell are 
bail in substance. 

JOSEPH D. SULLIVAN, 

Attorney for Plaintiff. 
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Note 


Among the matters of law intended to be argued are: 

1. That the pleas of the defendants do not, nor does 
either of them, amount to a defense which, if true, would 
bar the plaintiff of his recovery. 

2. That tlie pleas of the defendants, Walter M. Russell 
and Frank A. Woodhead do not denv that tliev contracted 
the services of plaintiff as agents for an undisclosed prin¬ 
cipal. 
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3. That the defendant Russell, having admitted the writ- 
ini;- of the letter sel forth in the first count of tjlie declara¬ 
tion, undertakes to challenge the legal effect of this letter 
by his plea. 

4. That the plea of the defendant, Washington Gas Light 
To. that the contract with the plaintiff for his services is 
ultra vires, the corporation is not in accord with the law. 

Wilton J. Lambert, Esq., j 

Attornev for defendants: 

• ! 

Please take notice that the foregoing demurrer will be 
called for hearing on the next motion dav, April 10, 1931. 

JOSEPH D. SULLIV¬ 


AN, 

Attorney for Plaintiff. 


Memorandum. 


April 22, 1931.—Plaint ill's motion to strike jpleas and 
plaintiff's demurrer to pleas, each overruled,! leave to 
plaintiff to reply in 10 days. 
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Opinion. 

Filed April 22, 1931. 


Without passing upon the question whether the motions 
to strike tin* pleas have been waived bv the denturrors to 
tin* pleas, it is sutlicient to say that in my opinion neither 
the motions nor demurrers are wt*ll founded and|they will 
each be overruled, with leave to tin* plaintiff to reydy within 
ten da vs. 

BAILEY, J. 

I 

Joinder of Issue. j 

I 

| 

Filed April 30,1931. | 


1. The plaintiff joins issue with the plea of the defend¬ 
ant, the Washington Gas Light Co. 

2. The plaintiff joins issue with the plea of the defend¬ 
ant, Frank A. Woodhead. ! 
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3. The plaintiff joins issue with the plea of the defend¬ 
ant, Walter M. Russell. 

JOSEPH D. SULLIVAX, 

Attorney for Plaintiff. 


Sot ice of Issue. 

Attorney for Plaintiff: Joseph 1). Sullivan. 

Attorney for Defendants: Wilton J. Lambert. 

Last pleading: Joinder of Issue, filed April 30, 1031. 

To Wilton J. Lambert, Esq., 

Attorney for defendants: 

Please take notice that the issue joined in the above 
cause will be tried at the next term of Court. 

JOSEPH I). SULLIVAX, 

Attorney for Plaintiff. 

19 Memorandum. 


November 30, 1032.—Jury sworn as to all defendants, 
and respited from day to day until December 7, 1032. 



nvnie Court of the District of Columbia. 


Wednesday, December 7, 1032. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 


Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard and idven to the jury in charge 
they upon their oath say they find for the plaintiff as 
against the defendant Washington (las Light Company, a 
corporation, in the sum of Three Thousand Three Hun¬ 
dred Dollars ($3,300.00); and they further say they find 
for the defendants Walter M. Russell and Frank A. Wood- 
head, said verdict being by the direction of the Court as to 
the defendant Frank A. Woodhead. Whereupon, the jury 
is polled and each and every juror says that his/her ver¬ 
dict is as announced bv the foreman. 
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Motion for New Trial by Defendant Washington Gas Light 

Company. 


Filed December 9, 1932. 


* 


Comes now the defendant, Washington Gas) Light Com¬ 
pany, a corporation, by its attorney, and movies the Court 
to grant to this defendant a new trial in the above entitled 
cause and for grounds therefor says as follow^: 

20 1. The verdict rendered by the jury (in the above 

entitled cause is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The Court erred in overruling the motion of this de¬ 
fendant to direct a verdict in its favor at tlije conclusion 
of the plaintiff's case. 

4. The Court erred in overruling the motion of this de- 
fendant to direct a verdict in its favor at the conclusion of 
all of the evidence. 

5. The Court erred in denying prayers numbered 1, 2 and 

3 offered on behalf of this defendant and in denying certain 
of the prayers offered on behalf of both defendants, all of 
which appears more fully from the prayers jfiled in the 
above entitled cause and the action of the Couijt thereupon 
as noted by the Court upon said prayers. j 

b. The Court erred in holding as a matter of law that 
the contract declared upon in the declaration filed in the 
above entitled cause was not ultra vires. 

7. The Court erred in holding as a matter f)f law that 
tin* Public Utilities Act enlarged the scope of th|e corporate 
powers of this defendant. 

8. The Court erred in submitting to the jury 
termination whether or not the defendant, Rujssell, acted 
within the scope of his authority. 

9. The Court erred in holding as a matter pf law that 

a conditional right existed in this defendant to! enter into 
the contract alleged in the declaration. j 

10. The Court erred in holding as a matter of law that 
there was any evidence to submit to the jury oh the ques- 

2—5946a ! 


for its de- 


i 
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tion of the authority of the defendant, Russell, to 
21 bind this defendant to the contract alleged in the 
declaration. 

11. The Court erred in its charge to the jury as specifi¬ 
cally pointed out to the Court at the time thereof and in 
the presence of the jury. 

12. The Court erred in the admisssion and exclusion of 
evidence in the particulars noted at the time, all of which 
appears more fully in the Record of the trial of the above 
entitled cause. 

13. The verdict of the jury is so contrary to the evidence 
that it shows that the jury was actuated hv bias and preju¬ 
dice against this defendant. 

14. And for other reasons apparent upon the face of 
the Record in the above entitled cause. 

WILTON J. LAMBERT, 

Attorney for Defendant 
\ Washington Gas Light Co. 


Service of tlie above motion for a new trial and points 
and authorities in support thereof acknowledged this 9th 
dav of December, A. I). 1932. 

JOSEPH D. SULLIVAN, 
Per E. L. M., 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 


Fridav, Januarv 27, 1933. 


Session resumed pursuant to adjournment, Hon. Jame> 
M. Proctor, Justice, presiding. 


s 


* 


* 


Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on the verdict in this 
cause is ordered. 


oo 


Wherefory it is considered that plaintiff recover 
of the defendant, Washington Has Light Company, 
a corporation, the sum of Three Thousand Three 
Hundred Dollars ($3,300.00), with interest thereon until 
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paid, together with costs of suit to be taxed by t|ie clerk and 
have execution thereof. 

Further, it is considered that plaintiff take! nothing by 
this action as to the defendants, Frank A. Wolodhead and 

/ i 

Walter M. Russell, that said defendants go hence without 
day, be for nothing held and recover of plaintiff their costs 
of defense to be taxed bv the clerk and lmvb execution 
thereof. From the foregoing judgment the defendant, 
Washington Gas Light Company, a corporation, by its at¬ 
torney of record notes an appeal to the Court |of Appeals 
of this District; whereupon, an undertaking to act as a super¬ 
sedeas bond is hereby fixed in the sum of Fou|* Thousand 
Dollars ($4,000.00), and a further undertaking!to act as a 
cost bond is hereby fixed in the sum of One Hundred Dol¬ 
lars ($100.00) with leave to deposit Fifty Dollars ($50.00) 
cash with the clerk in lieu thereof. 

Memoranda. 

January 27, 1933.—Supersedeas undertaking ($4,000) 
approved and filed. 

Proposed Bill of Exceptions and Notice, filedL 

I 

Motion to Refuse Approval of Bill of Exceptions. 

Filed February 9, 1933. j 


Now comes the plaintiff, Wallace Dann, by his attorney, 
Joseph D. Sullivan, and moves the Court to refuse to ap¬ 
prove the Bill of Exceptions tendered by the defendant, the 
Washington Gas Light Co., and for grounds of s^id motion 
says that the said proposed and tendered Bill!of Excep¬ 
tions is needlesslv burdened with evidence adduced 
23 in the trial court and is filled with superjfluous and 
irrelevant matter and contains recitals o|f evidence 
reflecting on the credibility of witnesses, and contains the 
noting of exceptions to matters that were conclusively es¬ 
tablished by the verdict of the jury and are not subject 
to review, and notations of exceptions which were subse¬ 
quently abandoned or waived by counsel in the t|rial of the 
case, in violation of Section 4, Rule 5 of the Coijirt of Ap¬ 
peals of the District of Columbia. 

JOSEPH I). SULLIVAN, 

Attorney for plaintiff. 



20 


Washington gas light co. vs. Wallace dann. 


Assignment of Errors. 

Filed February 9, 1923. 

* » 


Conies now tlie Washington (las Light ('ompany, a cor¬ 
poration, by its counsel, as appellant, and assigns as errors 
committed bv the Trial Court the following: 

1. In overruling the motion to strike the declaration 
which was treated as a demurrer to the declaration. 

2. In overruling the motion of the defendant, Wash¬ 
ington Gas Light Company, to direct a verdict in its favor 
at the conclusion of the entire evidence. 

2. In overruling the motion of the defendant, Washing¬ 
ton Gas Light Company, for a new trial. 

4. In severally denying prayers numbered 1, 2, 3, C and 
I) offered on behalf of the defendant, Washington Gas 
Light Company. 

T>. In holding as a matter of law that the contract de¬ 
clared upon in the declaration filed in the above entitled 
cause was not ultra vires. 

24 (>. In holding as a matter of law that the Public 

Utilities Act for the District of Columbia enlarged 
the scope of tin* corporate powers of the defendant, Wash¬ 
ington Gas Light (’ompany. 

7. In submitting to the jury for its determination 
whether or not the defendant, Walter M. Russell, acted 
within the scope of his authority. 

8. In holding as a matter of law that a conditional right 
existed in the defendant, Washington Gas Light Company, 
to enter into the contract alleged in the declaration, and in 
further holding as a matter of law that it was a reasonable 
incident to the exercise of such conditional right that the 
Washington Gas Light Company should obtain the infor¬ 
mation and data and even tentative contracts to purchase 
the stock of outside corporations preliminary to seeking 
permission of the Public Utilities Commission. 

9. In holding as a matter of law that there was any evi¬ 
dence to submit to the jury on the question of the authority 
of the defendant, Walter AT. Russell, to bind the defendant; 
Washington Gas Light Company, to the contract alleged in 
the declaration. 
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10. In refusing to hold, as a matter of law, tjiat the ver¬ 
dict of the jury was inconsistent and contradictory. 

11. In admitting the testimony, over the objection and 

exception of the defendant, Washington Gas Light Com¬ 
pany, of the witness, Harvie W. Goddin, of a number of 
surveys in Virginia, Maryland and West Virginia between 
duly and October, 1930, under the direction ofj Walter M. 
Russell. | 

12. In admitting the testimony, over the objection and 
exception of the defendant, Washington Gas Light Com¬ 
pany, of the witness, Harvie W. Goddiij, of an ar- 

2b rangement with Walter M. Russell to pay the wit¬ 
ness Fifty Dollars ($50.00) a week expenses until 
April 1, 1931. 

13. In admitting the testimony, over the objection and 
exception of the defendant, Washington Gas Light Com¬ 
pany, of the witness, Harvie W. Goddin, that wjiile he was 
in Mr. Woodhead’s office he never had an opportunity to 
see the payroll of the defendant, Washington I Gas Light 
(’ompany. 

14. In refusing the offer of the defendant, Washington 
Gas Light Company, to prove by the witness, 'Edward T. 
Stafford, that the Washington Gas Light Company had se¬ 
cured the right and authority to hold stock in tjie George¬ 
town Gas Light Company, the Rosslyn Gas Light Com¬ 
pany and the Washington Gas Light Company of Mont¬ 
gomery County. 

15. In receiving in evidence, over the objection and ex¬ 

ception of the defendant, Washington Gas Light Company, 
of plaintiff's Exhibits Xo. 6 and 7, the balance s leet of the 
Charles Town Heat and Light Company for September, 
1929, and September, 1930. j 

10. In admitting in evidence, over the objection and ex¬ 
ception of the defendant, Washington Gas Light j Company, 
of plaintiff’s Exhibit Xo. 9, being the option (|f October 
21, 1930, to consummate a sale of the property of the 
Charles Town Heat and Light Company to the'Washing- 
ington Gas Light Company and signed by G. E. Hughes 
and the plaintiff. 

17. In admitting in evidence, over the objection and ex¬ 
ception of the defendant, Washington Gas Light Company, 
of plaintiff’s Exhibits Xo. 13, 14 and 15, being letters dated 
December 8, 1930, of the same tenor and directed respec- 
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tively to Frank A. Woodliead, Walter M. Russell and Mr. 
G. A. G. A\ ood. 

18. In admitting in evidence, over the objection and ex¬ 
ception of the defendant, Washington Gas Light Company, 

the testimony of the plaintiff that the interest on 
20 the bonds then outstanding of the Charles Town 

Heat and Light Company was Five Hundred and 
Forty Dollars ($340.00), and that the thirteen (13) out¬ 
standing shares of its capital stock were to be purchased 
for Three Hundred and Sixty Dollars ($360.00), and that 
there was, in addition, approximately Six Thousand Fight 
Hundred Dollars ($6,800) of outstanding indebtedness. 

19. In admitting in evidence, over the objection and ex¬ 
ception of the defendant, Washington Gas Light Company, 
the testimony of the plaintiff that there was no considera¬ 
tion given bv him to Mr. Hughes for the signing of the 
paper-writing dated October 14, 1930. 

20. In receiving in evidence, over the objection and ex¬ 
ception of the defendant, Washington Gas Light Company, 
the testimony of the witness, Frank A. Woodliead, that 
around October 30, 1930, there were being made some sur¬ 
veys of certain Virginia territories. 

21. In admitting in evidence, over the objection and ex¬ 
ception of ihe defendant, Washington Gas Light Company, 
the testimony of Walter M. Russell that he not only con¬ 
ducted an investigation with regard to the (diaries Town 
Gas Company but had engineers under him making sur¬ 
veys of other gas properties in Virginia and Maryland, 
and his conversations with Mr. Woodliead and Mr. Wood 
concerning these activities. 

22. In instructing the jury that— 

“Though there mav not have been anv formal authoritv 
v • • • 

given bv the Board of Directors, or anv written authoritv 
• • • 

given to Mr. Russell, if the course of business, the course 
of conduct was such or had been such for a long enough 
period before to have it appear to form a reasonable 
ground for belief on the part of Mr. Russell that he had 
the authority to act this way for the company, and to 
create in the mind of Mr. Dann the apparent authority 

of Mr. Russell to so act, then such authoritv mav 

* « 

be inferred. You would have the right under those 
circumstances to presume that Mr. Russell did have 
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established 
tried on be- 


sucli authority, but it must be such a long 
course of conduct of its business as it was ca 
tween the head of the company and Mr. Russell as to lead 
a reasonable person to believe that Mr. Russell had the 
authority to make an agreement with Mr. Damj of the kind 
Mr. Dann claims was made, upon which any such presump¬ 
tion as that could be founded.” 

j 

23. In refusing to hold as a matter of law | that action 
of the Board of Directors of the defendant comlpany would 
be necessary in order to bind it upon the contract declared 
upon in the declaration. 

24. In holding, as a matter of law, that authority of 
Walter M. Russell to bind the defendant upon tjhe contract 
declared upon might be inferred by the jury frpm a course 
of conduct in dealings between said Walter M. Russell 
and George A. G. Wood, as President of the defendant 
company, without tlie knowledge, consent or sjpproval of 
the Board of Directors of the defendant company. 

25. In other respects apparent of record. 

WILTON J. LAMBERT, ! 

R. H. YEATMAN, 

GEORGE D. HORNING, Jn.,j 

Attorneys for Defendant, 
Washington Gas Light C\ompany. 


Service acknowledged this 9th dav of Februa 

JOSEPH D. SULL1V 
Attorney for Plaintiff , Wallai 


•v, 1933. 
AN, 

e Dann. 


Mem oran dum. 

\ 

February 27, 1933.—Bill of Exceptions submitted. 

i 

i 

28 Supreme Court of the District of Columbia. 

Monday, April £4, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant, Wjashington 


i 
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Gas Light Company, a corporation, by its attorneys of 
record, prays that the Bill of Exceptions, heretofore sub¬ 
mitted, be signed and made of record nunc pro tunc, 
which is hereby accordingly done. 

Designation of Record . 

Filed February 9, 1933. 

• ••••** 


Comes now the Washington Gas Light Company, a cor¬ 
poration, by its attorneys, and designates the parts of the 
record which it desires to have included in the transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, viz: 

1. Declaration. 

2. Motion to strike declaration. 

3. Memo.: motion to strike declaration treated as de¬ 
murrer to declaration and as such overruled. 

4. Plea of defendant, Washington Gas Light Company. 

5. Demurrer of plaintiff to plea of defendant, Washing¬ 
ton Gas Light Company. 

6. Memo.: demurrer to plea of defendant, Washington 
Gas Light (’onipany, overruled. 

7. Memorandum of Bailey, Justice. 

S. Joinder of issue, notice of trial and note of issue. 
29 9. Memo.: jury sworn to try the issues and res¬ 

pited until December 7, 1932. 

10. Verdict for plaintiff against defendant, Washington 
Gas Light Company, for Thirty-Three Hundred Dollars 
($3,300). 

11. Motion of defendant, Washington Gas Light Com¬ 
pany, for new trial. 

12. Memo.: motion of defendant, Washington Gas Light 
Company, for new trial overruled. 

13. Judgment of the Court. 

14. Memo.: notation of appeal by defendant, Washington 
Gas Light Company, and of supersedeas undertaking filed 
by defendant, Washington Gas Light Company, with surety 
approved by the Court. 

15. Memorandum of filing and submission of bill of ex¬ 
ceptions. 

16. Bill of exceptions (to be furnished). 
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17. Assignment of errors with memorandum! of date of 

tiling of same. j 

18. This designation of record. 

WILTON J. LAMBERT, I 
R. H. YEATMAN, 

GEORGE D. HORNING, Jr.J 

Attorneys for Appellant 
Washington Gas Light Company. 

I 

Service of a copy of the foregoing designation of record 
acknowledged this 9th dav of Februarv, A. D. ^1933. 

‘JOSEPH D. SULLIVAN, 
Attorney for Appellee Wall dee Dann. 

30 Designation of Record on Behalf of Plaintiff. 

Filed February 14, 1933. 


* 


1. Plea of defendant, Walter M. Russell. 

2. Motion that Court not approve Bill of Exceptions 
(omitting notice and points and authorities). 

JOSEPH D. SULLIVAN, 
Per E. L. M., 

Attorney for Plaintiff. 

I 

31 Supreme Court of the District of Columbia. 

i 

United States of America, 

* I 

District of Columbia , ss: j 

1, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 30, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 79183 at Law, whereiii Wallace 
Dann is Plaintiff and Washington Gas Light Co., a cor¬ 
poration, et ah, are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my hame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of April, 1933. j 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 
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32 In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 79183. 

Wallace Dann, 2402 37th Street X. W., Washington, D. C., 

Plaintiff, 


vs. 


Washington Gas Light Company, a Corporation, et. al., 
413 10th Street X. W., Washington, D. C., Defendants. 


Bill of Exceptions. 


He it remembered, that at the trial of this case before 
Mr. Justice Proctor and a jury, duly impaneled and sworn 
to try the issues herein, which trial began on Xovember 
30, 1932, and thereafter was further proceeded with, the 
hereinafter recited proceedings were had and evidence 
given or offered, all before the jury retired to consider its 
verdict, namely: 

Thereupon the plaintiff, Wallace Dann, in order to main¬ 
tain the issues on his part joined, called the following wit¬ 
nesses and tin* following proceedings were had: 


Harvie W. Goddin proved that he is a public utility en¬ 
gineer and was employed in October, 1930, by the Wash¬ 
ington Gas Light Company and met plaintiff about October 
18, 1930, through introduction by Russell who stated he 
should accompany plaintiff to Charles Town to make a sur¬ 
vey of a gas property and pay his own and plaintiff’s ex¬ 
penses and turn them in. He did so, making a complete 
engineering and commercial survey of the Charles Town 
Heat & Light Company and reported orally and in writing 
to Russell. He made two trips to the plant and was reim¬ 
bursed for all expenses. He identified a copy of his report, 
without the statement of the Charles Town Heat & Light 
Company which was attached when he turned it in. He 
also made a verbal report. Woodhead was then Vice- 
President of the Washington Gas Light Company in 
33 charge of operations exercising full authority over 
operations. Witness never talked with Woodhead 
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1 engineer- 
operation, 


about the report. lie conferred with Russell o 
ing matters in the report, particularly cost of 
who requested him to recheck certain items, lender Rus¬ 
sell's direction, between July and October 1, 19|30, Goddin 
made surveys in Virginia, Maryland and West Virginia, 
viz., Clifton Forge, Covington, Lexington, Farmville, 
Franklin, South Boston and other towns and jof the en¬ 
virons of Richmond, Virginia, being compensate^ by Wash¬ 
ington Gas Light Company’s check. He knew iRussell as 
Chief Engineer only of the Washington Gas Ijight Com¬ 
pany. His written report on the Charles To\fn Heat & 
Light Company was delivered to Russell on tljie evening 
of the 18th or 19th of October, 1930, after he liad visited 
Charles Town on two occasions, the first time four or live 
days prior to October 18, 1930, and the seconq time the 
day after returning from the first trip, being accompanied 
on the second trip by plaintiff. Hall, a gas engineer in 
Russell's office, and Hall's brother. Russell ordered the 
second trip to show the Charles Town plant to Hull to learn 
whether he could operate it. 

On cross-examination, he proved that under the direction 
of Russell between Julv and October, 1930, he made investi- 
gat ions and surveys of gas plants in different plac 
ing plotting the plan of Richmond, and made s< 
but was not sent to secure suggestions on the operation of 
other plants. 

His orders from Russell were signed as Chief |Engineer. 
He worked under Russell until November 15, 1930, then 
under Woodhead and later under Russell untij April 1, 
1931, when he left the Washington Gas Light Company. 
None of the plants which he investigated were purchased. 
He assisted Russell in engineering matters pertaining to 
a new gas holder from about July 1, 1931, until September 
1, 1931. From October 1, 1931, to March 4, 1932, he assisted 
Woodhead. He received no orders for the surveys from 
Woodhead nor did he discuss them with him. 

Cnder instructions from Russell given in plaint ff’s 
mice, to secure financial and engineering data, (jletermine 
the value of the property and to make a 
34 and comprehensive commercial, financial 
neering report on the .Charles 1 own plant 
to Charles Town with Dann in Dann's automobile 


cs, inelud- 
!>me maps. 


complete 
md engi- 
, he went 
He was 
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not instructed to do anything toward acquiring the prop¬ 
erty. 

» 


He identified as his report Plaintiff's Exhibit No. 1, 
which was offered and received in evidence and read to the 
jury as follows: 


"Index to Surrey of (diaries Town and Ranson , 

UY.s/ Virginia. 

“General Pages 1 & 2 

Details Pages 2, 2A, 3, 4, 5 

Attachment !. Map of diaries Town 

and tracing of Hanson 

“October 10, 1930. 


Report on Surrey of Charles Town and Ranson , West 

Virginia. 


“General. 


“The towns of diaries Town and Hanson, West Vir¬ 
ginia. 'Pile latter an incorporated town adjoining Charles 
Town, known as a new addition but really being a part of 
Charles Town as the streets connect. The towns are 
located in tin* northeast part of the state about seven miles 
west of Harpers 1 Kerry on what is known as Valley High¬ 
way and in a prolific apple and farming belt. The towns 
have two railroad connections, the X. & \Y. and B. & O. 
(Branch Lines) connecting at Hagerstown and Hoanoke. 

‘•There are about 20 industrial plants, such as foundries, 
textile, cooperage, flour, can, etc., and about 90 business 
places, stores, etc. The chief support conies from farming 
and the town is principally made up of farmer element. 
Is the ‘county seat'. However, there are a large number 
of very tine homes, the proportion per capita above the 
average town of this size. 

“This town is known to have considerable wealth and 
substantial citizens. The income of the average 
35 home must be good. Judging from appearances, 
the moderate priced homes are above the average. 
Even the cheap homes appear well kept. Xo vacancies 
were observed. In the business section most of the stores 
have occupied apartments above. 
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‘‘From appearances there are a considerably number of 
retired people living here. The town is served Kvith water, 
electric and gas. Electric and gas privately owned. 

“The gas plant for which this survey was made is owned 
and operated by the Charles Town Heat and jfight Com¬ 
pany. A Mr. Hughes, President of a bank in Chiirles Town, 
owns the controlling interest but owing to health and age 
appears to be unable to manage its affairs. |n fact the 
business appears to have no management but principally 
runs under its past momentum. There are two inexperi¬ 
enced young men in charge. One runs the | plant and 
attends service, the other keeps office. The cjompany is 
incorporated under West Virginia laws for $25,(|00 and has 
outstanding $25,000 (V/ bonds and $25,000 conimon stock. 
(See statement.) I am told the franchise is perpetual. 

“The present plant has been in operation about 35 years. 
Prior to incorporation and building the plaijit as now 
stands, another plant with part of the existing pipe line 
was in operation for about fifty years. Xo on*} seems to 
have a definite idea how much main existed pifior to the 
latter plant. However, the corporate line has not been 
changed but verv little and most of the old homes still exist 

• # i 

and are occupied, from investigations and observations it 
is estimated to be about one half or more of tlje existing 
pipe lines. In thirty-five years, outside of extensions that 
have been few, no replacements to speak of have j)cen made 
in distribution system and very little on the plant. Main¬ 
tenance and improvements (betterments) have not been 
carried on. It has been the order to cut out pipe lines 
beyond repair and discontinue the service. Judjging from 
conversation with man in charge of plant and observations, 
the entire plant including pipe lines would necdj complete 
overhauling and replacements at a cost equal [to a new 
plant and piping. 

3G “The sewerage system installed several years ago 
has added to the leakage in pipe lines owin£ to blast¬ 
ing near gas mains. The town is located on a bed of lime¬ 
stone and below an average of 30" all ditching must be 
blasted. Outcropping prevents machine work even above 
30". Certainly not more than 10% could be by! machine. 
The erosion or fill runs from 12" to 30" mostly paiji clay but 
outcropping to the surface every few feet makes the trench¬ 
ing a hand job. However, very little blasting gbove 30" 
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would bo required and very little repaving, say about- 10/?. 
Streets have sufficient space between sidewalks and street 
paving to allow for mains except on part of main street. 
Xo concrete will be necessary although most streets are 
hard surfaced. 

“Details. 

“1. Population.—(diaries Town 2,434: Hanson 1,00(5: 
Total, 1930 census, 3,440. Classified—white 2,740; colored 
TOO; Kst. 20$. Residence, white 342: colored 140. Clas¬ 
sification—high class 200; moderate 282: cheap 200; total 
082. Homes in congested area, scattered around about 100 
additional homes, making a total of about 800 homes and 
population of about 4,000. Gas service—307 active cus¬ 
tomers, with 000 service connections. Hate $2.30—2,000 cu. 
ft.; $2.40—3,000 cu. ft.: $2.30—3,000 cu. ft. Average 1,280 
cu. ft. per customer a month, total daily load about 13,000 
cu. ft. Month of September total metered out to customers 
470,000. 

“2. The plant is located on extreme southwest side of 
town on about one acre valued at $1,300 (tax value). 
Owing to backwater from a creek about one-third of the 
property is under water, particularly around large holder. 
Plant located on opposite side of town from major portion 
of services and about 2,000 feet from railroad siding. A 
2" pipe line from siding to plant for unloading oil is in use 
and appears (). K. 

“3. This is a water gas plant with two holders, 32,000 
and 10.000 capacity. The large holder could not be reached 
on account of back water. From a distance the plates and 
frame looked in fair order. The small holder is caved in 
on one side (bracing gone) and plates appear in poor 
37 shape. I don't think this holder is any good. Both 
holders are in pits level with ground. The generating 
plant consists of two units that appear in poor condition 
with much repair and replacement needed on equipment. 
The main building, a l 1 - story gable and brick house, about 
20 x 40 feet, is now badly in need of repair. The boiler 
room, an addition to main building, is of corrugated iron 
sheeting about 10 x 10 (just a shed) in poor condition. The 
boiler plant equipment consists of two upright boilers of 
about 30 and (50 horse-power. The small boiler is com¬ 
pletely out of repair. The large one, outside a set of 
tubes, appears in good sliape. Pumps, piping, etc., in poor 
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condition. Other equipment consists of two oil storage 
tanks o/iOO and 5,000 gal. capacity, both in fair condition. 
This plant needs a complete replacement and overhauling. 

I am told the plant has a daily generating capacity of about 

50,000 cu. ft. I 

‘‘4. The distribution system consists of 3|>,306 feet 
piping as follows: 6"—100 feet. 4"—3,625 feet, |3"—21,299 
feet. 2"—6,000 feet. I 1 //'—340 feet, l 1 ^"-4-656 feet. 
1"—98(> feet. The majority of service connections are 1 
some 1", none over this size. Nearly all meters are pre¬ 
paid and they say in very poor shape. From a 111 accounts 
the loss appears heavy through mains and meters. The 
area to be covered with mains necessary to take ini all homes 
in this town will not be over one mile square and should 
be about 35,000 feet. Kanson has about 2,000 feet 4" steel 
pipe ‘screw’, laid just recently and from all Reports is 
(). K. All mains except in Kanson are C. I. lead packed 
joints and it may be possible with low pressure system to 
make a few repairs, enlarging the service connections to 

I I i and operate the plant at a small profit until new system 

could be put into use. j 

“Of the 33,306 feet mains now installed that atj one time 
gave service to 600 customers, there are now 367 active 
customers and I am told about 100 customers were cut out, 

• • I 7 

due to poor service or mains leaking and necessary to cut 
off system. The information available indicates tjiat about 
one-fourth of the main is out of active service due to 
neglected repairs and sufficient size of service connections 
to supply the customers. The majority o|f service 
38 connections I am told are Mi" and in some discs tliev 

i _ * 

are trying to supply 4 to 6 homes on 1" mains. The 
pressure carried at holder is 4 in. water. The plant oper¬ 
ator says he cannot maintain sufficient pressure on mains 
to service customers with their requirements. He says this 
is due to stoppage, leaky mains, size of service connections 
and meters, that he could double his output if he could 
service the customers now on the line. 

“5. The operation of this plant, from data secured, in¬ 
dicates heavy losses. However, some of the information 
does not check up so well and it appears all the kjsses are 
not due to leaks. For instance, they claim it co^t 75<* in 
summer and $1.00 in winter per 1,000 cubic feet gas made. 
This includes maintenance, operation, overhead; in aver- 
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age of 87 c per 1,000 cubic feet. Their meter output for 
1929 was about 5,000,000 cu. ft. at a total cost (plant opera¬ 
tion) of $8,820.00 as shown on books, or a cost of about 
$1.75 per — cu. ft. metered output. The cost given here does 
not include other than plant operation. At 87c per 1,000 
cu. ft. their cost should have been $4,350.00 for the year. 
Bv the month their books show the direct charges do not 
exceed $500.00. The output metered, as per bills rendered 
for the month of September, was 470,000 cu. ft. at a cost of 
$500.00 or about $1.07 per 1,000 cu. ft. At 87c the cost 
should have been $408.90. Even with leakv mains and 
meters and average losses, it does not appear reasonable* 
tliev have to generate about 8,700,000 feet of gas a vear to 
supply 5,000,000 cu. ft. to customers. From other data and 
facts as analyzed, their loss runs to about 30'/ and the 
cost generated gas in holder is about 90c per 1,000 cu. ft. 
Assuming 90c per 1,000 cu. ft. on 5,000,000 cu. ft. delivered 
to customers at 30 r /< loss equal to generated in holder 
0,500,000 cu. ft. at 90c—$5,850.00. 5,000,000 cu. ft. sold at 
$2.50 per 1.000 cu. ft.—$12,500.00 or $0,050.00 gross profit. 
I think this will be about what this plant is doing at this 
time. The total collected for gas metered out to customers 
in 1929 was $11,298.00. Taking all factors into considera¬ 
tion, the appraised value should not exceed $30,000.00. 

“6. Owing to the location of present plant, condi- 
39 tion of land, buildings, equipment and distribution 
system, an estimate is prepared to cover a complete 
new plant with distribution system, favorably located for 
economic operation, near railroad siding and majority of 
services. Several sites are available for this purpose. 

“7. Preliminary estimate: 35,000 feet of main laid, in¬ 
cluding till and repaving (a $1.00 per foot—$35,000.00. 
Butane plant, $15,000.00. Land—$1,000.00. Meters—Esti¬ 
mated at 4,000. Estimated maximum value old plant— 
$30,000.00. Plant and property $85,000.00. Overhead, etc., 
10 '( equal to $8,500.00. Grand Total: $93,500.00. 

“On capital expenditure of $93,500.00 the following 
should be possible. Homes now served 367, or 5,000,000 
cu. ft. Add say 200 domestic hot water heaters (only 12 
now being served). This with proper service should double 
output to 10.000,000 cu. ft. per year. Add say 25 heating- 
jobs (this should lx> easy) or 2,000,000 cu. ft. Add 50 new 
customers (this should be easy—the company had 600 at 
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one time) at 2,000 per month or 1,200,000 per year. Total 
13,200,000 per year output at say about $2.00 per 1,000 cu. 
ft.—$26,400.00. Sales profit say $5,000.00. Total $31,- 
400.00. Tost of production at 70c per 1,000 cu. ft.—$9,- 
240.00. Overhead, etc., 10% $3,140.00. Total cost $12,- 
380.00. Gross profit $19,020.00 not taking out $4,675.00 for 
depreciation on $93,500 investment and distribution loss, 
the net would be about 20.5%. The figures heije are given 
on first year operation. It may be possible to salvage some 
of the old main in Charles Town and use the old plant site 
and holder with Butane low pressure job. 

(Signed) H. W. GODDIN.” 

Edward T. Stafford proved that he has beeh Secretary 
of the Washington Gas Light Company for abo^it one year 
and prior thereto was employed in the Secretary’s office 
for sixteen years. As Secretary, he does not jhave in his 
custody the original Goddin report nor does lie know its 
present whereabouts; that G. A. G. Wood was Presi- 
40 dent of the Washington Gas Light Company. He 
produced certain expense vouchers. The memo¬ 
randa thereon, “(). K.—A. G. D.” are the initials of Daw¬ 
son, Assistant Treasurer, and “G. A. G. Wj” are the 
initials of Mr. Wood, President. Before a voucher is paid, 
it is customary to have it signed by the department head 
and the Vice-President. The vouchers were Offered and 
received in evidence as Plaintiff’s Exhibit No. 2 and read 
to the jury as follows: 

“Washington Gas Light Company. 

Petty Cash Voucher. 


“All items must be explained in detail. 

Miscellaneous Expenditures by G. A. G. Wood. 


Ajpril 7, 1932. 


I 


Description and reason 

Date. for expenditures. Amount. 

Cash to In? accounted for. 209.49 

(Pen and Ink notation: “Plaintiff’s Ex¬ 
hibit No. 2“.) 

(Pen and Ink notation: “GAGW”.) 

(Pen and Ink notation: “OK. AGD’k) 


Acct. 
No. 
781.32 


Job 

No 


Sub 

job. 


Total.. 8209.49 781.32' 


Approved 

Approved 

Audited. 


M.K. 


—,-, for 8209.49.- 

—,-, for 8209.49.- 


Dept. Head. 
Y’ice-President. 


Payment received in the sum of 8-. 

(Pen and ink notation:) “G.A.G.W.” 

3—5946a 
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“1930 

“Sept. 2. H. I. Heath—cxj>ense account investigation of Pittsfield 

(las Co. $45.33 

3. H. W. Goddin—expense in survey of new territory ... 9.35 

“ 3. R. (). Ennis—expenses to Southern Virginia. 00.15 

“ 3. R. (). Ennis—automobile mileage to various points in 

Virginia. 45 90 

3. Walter M. Russell—expenses of trip to Pittsfield, 

Boston and Greenfield. 88.63 

8. R. O. Ennis and H. W. Goddin—expenses to various 

points in Virginia. SO 34 

“ 10. R. (). Ennis- automobile mileage to various points in 

Virginia. 43.02 

$384 72 
41 

Brought forward. $384 72 

Sept. 19. Walter M. Russell—expenses in eonneetion with pur- 

ehase of Massachusetts proj>erties. 08.86 

“ 10. H. I. Heath—expenses to Boston. 85 13 

Oct. 4. R. (). Ennis and H. W. Goddin—expenses to Richmond 

and vicinity. 90.80 

Oct. 4. R. O. Ennis—automobile mileage on trips to Richmond 

and vicinity. 40.98 

“ 21. H. W. Goddin—exj>enses of special survey <>f Cu1{m*ixt 

and Charles Town. 22.48 

“ 20. R. O. Ennis (3 vouchers)— expenses to various points 

in Va... .. 52.40 

automobile mileage to Cambridge, Md. 13.20 

automobile mileage to Culjjeper and Warrenton, Va 11.40 

27. H. W. Goddin—expenses to Charles Town, W. Va. . . 5.32 

** 31. R. O. Ennis— expenses to various |>oints in Va. 79.02 

Nov. 10. .1. Bradford Fox—automobile mileage. 12.39 

Nov. 29. R. O. Ennis—traveling ex|>enses to various j>oints in 

Virginia. 88 57 

July 22. Mr. M. F. Hail as per receipt. 20.90 

29. Mr. W. M. Russell as per receipt. 53.21 

Aug. 13. Mr. W. M. Russell “ “ “ 31.79 

Aug. 8. Mr. R. O. Ennis “ “ “ 20.70 

Aug. 14. Mr. R. O. Ennis “ “ “ 31.14 

Aug. 9. Mr. R. O. Ennis “ “ “ 35.90 

Aug. 20. Mr. W. M. Russell “ “ “ 40.14 

Aug. 23. Mr. R. (). Ennis “ “ “ 3.60 

Sept. 29. Mr. G. A. G. Wood “ “ 44 Telegrams <& Phones. 3 48 

Oct. 11. Mr. G. A. G. Wood “ - “ 1.30 

Total. $1,209.49 

Cash received from Seaboard Investment Trust. 1 .000.00 


Due G. A. G. Wood 


$209 49’* 


Witness did not know the Seaboard Investment Trust or 
its composition. F. A. Woodhead in 1930 was Vice-Presi¬ 
dent of the Washington Gas Lii^lit Company pos- 
42 sessing executive and administrative duties, includ¬ 
ing supervision of the engineering and purchasing 
divisions, and of,employment of personnel, and G. A. G. 
Wood was President, having general charge of the opera¬ 
tion of the Company, and in October, 1930, Russell was 
Chief Engineer of tin* Washington Gas Light Company in 
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Investment 
d and Rus- 


charge of the manufacturing, distribution and service de¬ 
partments. So far as lie knew, Woodhead was| then devot¬ 
ing his full time to the affairs of the Washington Gas Light 
Company and Russell was not Chief Engineer of any other 
company. Defendant conceded that Seaboard 
Trust was apparently working with Woodhea 
sell. 

i 

Witness testified that no stock of the Washington Gas 

Light Company was in the name of Seaboard Investment 

Trust or in the name of anvone as trustee for it; that he 

• 

did not know or come into contact with it or itsj officers and 
had no knowledge of business dealings between it and the 
Washington Gas Light Company. 

Russell was authorized to employ people foif the Wash¬ 
ington Gas Light Company and to purchase fo}* it through 
the regular channels. Ennis, Hall and Faulkner were em¬ 
ployees of tin* Washington Gas Light Company under 
Russell. 

The Washington Gas Light Company in 1930 owned 
stock in tin* Washington Gas Light Company of Mont¬ 
gomery, Maryland, in tin* Rosslyn Gas Company and in the 
Georgetown Gas Light Company, but owned no stock in the 
Hyattsville Gas Light Company. Woodhead and Russell 
exercised similar authority in the Washington! Gas Light 
Company <>f Montgomery County without e|xaet titles. 
Time and expenses for services of the Washington Gas 
Light Company's employee to one of the subsidiaries were 
charged, to the account of that company, the purpose being 
to keep the companies operating separately but tlhere was a 
certain intermingling of duties. j 

On cross examination. In* proved that the! vouchers, 
Plaintiff's Exhibit Xo. 2, were drawn and approved by 
Wood who received the cash therefrom without (the matter 
coming before the Board of Directors of the Washington 
Gas Light Company. The Washington Gas Ljiglit Com¬ 
pany of Montgomery County, under authority o|f the Pub¬ 
lic Utility Commission, is a direct subsidiary of the 
43 Washington Gas Light Company. 


The offer of tin* defendant to prove Ini 


monv of this witness that the Washington Gas Light Com- 
pany was authorized to hold stock in the Georgetown Gas 
Light Company, the Rosslyn Gas Light Company and the 


the testi- 
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Washington Gas Light Company of Montgomery County 
was denied on the ground that tin* record was the best evi¬ 
dence and defendant was given an exception. 

Authority was given by Congress to acquire the stock in 
tiie Georgetown Gas Light Company. The Washington 
(Jas Light Company has had as subsidiaries only the 
Georgetown (Jas Light Company, the Kosslyn (Jas Light 
Company and the Washington Gas Light Company of 
Montgomorv Countv. Witness gave evidence tending to 
prove that the territory served by these companies consti¬ 
tutes one metropolitan area. 


On redirect examination: practically the same officers op¬ 
erate tin* Washington (Jas Light Company and the Alex¬ 
andria (Jas Light Company which is not a subsidiary of the 
Washington (Jas Light Company. 


Thomas B. Hopper proved that he had been employed by 
the Washington Gas Light Company for seventeen years, 
and that in 1930, Frank A. Woodhead was its Vice-Presi¬ 
dent and superior officer to Russell who was under Wood- 
head 's direct ion. 


Duncan D. Ransdell, an employee of the Washington 
Gas Light Company for many years, proved that he thinks 
Woodhead\s title in 1930 was General Manager; that wit¬ 
ness was employed directly under him, and that Mr. 
Boothby who now occupies the position Woodhead held is 
tin* General Manager. 


Wallace Dann proved that lie is the plaintiff in this 

action, lives at 4313 Stanford St retd. Chew ('base, Marv- 

• • 

land, was educated, at Columbia Cniversity and Lehigh 
Cniversity; that he worked for the Chesapeake and Poto¬ 
mac Telephone Company, Capital Traction Company and 
other concerns as engineer, then engaged in real estate sell¬ 
ing, did work for Signal Corps, commissioned in Navy dur¬ 
ing the war and in charge of radio air-craft work, in charge 
of sale of surplus radio and electrical material after the 
war, employed thereafter by a firm who were under- 
44 writing utility properties, selling for them securities, 
then was connected with Detweiler & Company for 
the National Water Works assisting them in procuring 
various utility properties which they were consolidating; 
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in the course of his employment he became acquainted with 


ional Water 
in Virginia 
dovment and 


outlined his 
he knew of 


gas and electric properties in which the Xat 
Works Company were not interested, located 
and West Virginia. In 1930, he was out of cm] 
sought employment from Mr. Charles T. Clggett, of the 
Chesapeake and Potomac Telephone Company,!and he gave 
witness a card of introduction to Mr. Woodhoad, and made 
an engagement for witness to see him. lie saw Woodhead 
at the Washington Gas Light Company's office on 10th 
Street X. W., about October 6, 1930, and then 
experience and advised him of the fact that 
different utility properties which could be purchased, ad¬ 
vising him that he was seeking employment and! had had ex¬ 
perience with utility plants when he was with iPetweiler & 
Company, and he told Woodhead that he knew of gas prop¬ 
erties in Marvland, Virginia and West Virginia which 

‘ „ • . T 

could be purchased. Woodhead said Ik* was ve'ry much in¬ 
terested, had surveyed twelve or more such properties and 
suggested that witness talk with Russell, amj thereupon 
made an engagement for plaintiff to see Russell. 

Woodhead introduced plaintiff to Russell at the 10th 
Street office of the Washington Gas Light Company in a 
room adjoining Woodhead’s office, as a man seeking em¬ 
ployment, and Woodhead told Russell to go over his 
various activities to ascertain if he could fit intjo Russell's 
organization. Plaintiff outlined his experience to Russell 
and when he told of the utilities properties Russell said 
thev were verv much interested, and said they had sur- 
veyed a number of such properties for the purpose of pur¬ 
chasing them. At Russell’s request he met him at Rus¬ 
sell's office in the 29th Street building of the AVashington 
Gas Light Company. Plaintiff mentioned to him the gas 
plant at Charles Town, West Virginia. Russell said ho had 
been in Charles Town a number of times and felt jthat plain¬ 
tiff must be mistaken in saying that it could be Purchased. 

Plaintiff replied that he was certain and lpid “dealt 
4.") with the property for myself.” Then Russell said 
they would like to secure Charles Town, and called 
Goddin into conference and explained to him that plain¬ 
tiff had said the Charles Town, West Virginia plant could 
be purchased, and he wished Goddin to go there with plain¬ 
tiff, and make a complete survey of the situation to include 
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the plant and entire engineering, sales and financial situa¬ 
tion. 

Plaintiff explained that he was unemployed, and asked 
Russell how he was to be remunerated to which Russell re¬ 
plied “Well, we will agree to that after the purchase of 
the plant. That will be worked out in detail/’ Russell 
said that Goddin would pay—the Washington Gas Light 
Company would pay all expenses. This conversation was 
on October S, 1930, and Goddin was then instructed to go 
to Charles Town with plaintiff on October loth, in the au¬ 
tomobile of plaintiff, and to pay all expenses of the trip. 
Plaintiff met Goddin on October loth at the l20th Street 
plant: that he told Goddin that Russell had stated that 
they would pay my expenses, and he wanted that under¬ 
stood before the start. Russell then instructed Goddin 
that witness' expenses were to be paid and they left, ar¬ 
riving in Charles Town about the middle of the day. Plain¬ 
tiff introduced Goddin to the owner of the plant and they 
went around and inspected the plant, all the books were 
opened for inspection and analysis, and “we made a sur¬ 
vey of the town", plaintiff assisting Goddin in every way. 
Plaintiff got in a|found — way the price which the owner 
would take for the plant, and the owner committed him¬ 
self in writing. 

Witness identified Plaintiff's Exhibit No. 5, which was 
offered and received in evidence and read to the jury as 
follows : 

“October 14, 1930. 

“I hereby agree to pay Wallace Dann 10 per cent com¬ 
mission on the sale of mv interest in the diaries Town 
Heat and Light Company on any price acceptable to me, 
leaving out the $300 for the bond in process of purchase. 
Sale price of $122,300 to be used as a first offering price. 
I have agreed, however, only to pay, however, $2,000 com¬ 
mission on a sale price of $22,300. The above ap- 
40 plies to any deal or sale made by me to parties in¬ 
terested bv Wallace Dann. Anv changes made 
should be agreeable to both parties interested. This con¬ 
tract is to be carried out without delav." 


Plaintiff had nipt Mr. Hughes, the owner of the Charles 
Town plant, about two years previously, lie was a retired 
merchant and a man of means. 
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On completion of this visit to Charles Town after ob¬ 
taining Hughes’ signature to Plaintiff’s Exhibit No. 5, the 
party returned to Washington. Plaintiff showed this ex¬ 
hibit to Goddin. Goddin paid all expenses of the trip. 
While in Charles Town tliev went over the Citjv looking at 
houses and examining the lay out of the gasj system—up 
one street and down another, so that Goddin could secure 
the information for a report to the Company. They looked 
at land available for extension and improvement, and dis¬ 
cussed these tracts, hunted up an old map of 11he town to 
tind out about the gas lines and made a thorough survey. 

He later saw the report that Goddin made. Plaintiff ob¬ 
tained the report of the Charles Town Heat & Light Com¬ 
pany to the Public Service Corporation of West Virginia 
which he gave Goddin, and also financial statements which 
he identified and which were offered in evidence as Plain¬ 
tiff's Exhibits Xo. b and Xo. 7, to which offerjthe defend¬ 
ant objected, and its objection was overruled,! and an ex¬ 
ception was then and there allowed to if. 

Plaintiff's Exhibit Xo. 6 was a balance sjieef of the 
Charles Town Heat & Light Company for September, 1929, 
and Plaintiff's Exhibit Xo. 7 was a like balance sheet for 
September, 1930. 

Plaintiff saw Russell at the Washington Gas ILight Com¬ 
pany's office on October lb, 1930, and was advised that 
Goddin was busy and had not completed his Report, that 
Goddin was then working on some gas property at War- 
renton, Virginia. Russell then told plaintiff tlujit the plant 
at Charles Town, West Virginia, looked favorable, and re¬ 
quested him to return on October 20th when he |bought the 
Goddin report would be ready. 

On October 20th, he saw Russell at his Office in the 

7 l 

47 29th Street plant, and was told that (foddin had 
made his report, and that Russell had talked the 
matter over with Wood, President of the Washington Gas 
Light Company, and with Woodhead, Vice-President, and 
“lie said they had decided to purchase the plapt, and that 
they would pay $32,300 for it." Russell asked | plaint iff if 
lie thought it could be bought for that price, aijid plaintiff 
replied that he thought it could. On this occasion he 
showed Russell the paper writing containing Hughes’ com¬ 
mitment to sell for $22,300. He thereupon was jordered by 
Russell to go to Charles Town without delay anfl to get an 
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agreement from Hughes. He replied that he did not know 
how Hughes would feel about that, that plaintiff wanted 
something from them. It was then decided that we would 
disclose our hand if necessary to Mr. Hughes. It had not 
been done up to that time. “I got instructions from Rus¬ 
sell to go and got an agreement from Hughes for them, and 
I asked him to give me something that I could show Hughes 
in case of necessity to accomplish what Russell wished, and 
he gave me a letter." 

Plaintiff then identified the letter which was offered and 
received in evidence as Plaintiff's Kxhibit Xo. S. This was 
dictated by Russell to a stenographer and signed by him in 
plaintiffY presence. 

“Washington Has Light Company. 413 Tenth Street X. W 

Washington, 1). (\ 

i October 20, 1930. 

“Mr. Wallace I>ann: 

(Address omitted.) 

“We have examined with much interest the information 
which we have received from you relative to the (diaries 
Town (las Company, and the writer has personally visited 
the town and looked over the general situation. If the 
situation develops as we see it at the present time we will 
wish to purchase this company very promptly provided it 
stands a further examination and a price can be agreed 
upon which is in line with the real value. This letter will 
authorize you to negotiate in our behalf for the pur- 
48 chase of the property. As we have several such 
negotiations under way, very prompt action on your 
part and the part of others involved will be appreciated. 
“Very truly vours, 

! " “W. M. R CSS ELL, 

Ch ief Eiujiuecr. 


4 « 


Russell did not,tell plaintiff for whom he was acting as 
Chief Kngineer. ,Russell instructed plaintiff to return to 
Charles Town the next day, October 21st. Plaintiff asked 
during this conversation what remuneration he could ex¬ 
pect, and was told that the matter would be decided on after 
the plant was purchased, and Russell would guarantee that 
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plaintiff would bo satisfied. Then Russell saiq that plain- 
titT was to have the difference between the $32j500 and the 
price for which the ])lant could he purchasedj and plain¬ 
tiff was to work on that basis. 

On October 21st, plaintiff, Goddin, Hall and another man 
went to Charles Town. Hall was to examine the plant from 
an operating standpoint. On this occasion Goddin paid all 
the expenses and again looked over the territory with Hall. 
Plaintiff saw Hughes, and went with him to theibank where 
Hughes exhibited the stocks and bonds w Inch! he held in 

I 

the Charles Town Heat & Light Company. Ijlughes had 
237 shares of stock lacking 13 shares of the whble thereof, 
and 41 bonds of the par value of $500 each. Plaintiff and 
Hughes went to the holders of the 13 shares ot| stock, and 


their stock 
each were 

outstanding. $1,000 of said bonds were owned lj>y Hughes’ 


Hughes secured agreements from them to sell 
to him. Nine bonds of the par value of $5 


$500 bond 
a hank in 


brother, $1,500 by a Mr. Wiley of Gettysburg, a| 
by a Mr. Fink, an additional bond of $500 by 
Harpers Ferry and a $1,000 bond was missing And not ac¬ 
counted for for several years. 

Plaintiff showed to Hughes the letter he had received 


from Russell, and a paper was signed by Hughes 
tiff which was identified and offered in evidence. 


and plain- 


Counsel for the defendant thereupon objected,] which ob¬ 
jection was overruled and an exception was noted. The 


40 


paper was then received in evidence as 
Kxliibit Xo. 0 and read to the jury as foil 


Plaintiff’s 
ows: 


“Wallace Dann, Investments, 308 Phillips Building, Wash¬ 
ington, I>. C. | 

Charles Town, West Ya., October ‘jl, 1030. 

“I hereby give Wallace Dann an option for .‘^0 days to 
consummate* a sale of properties of the (diaries Tjown Heat 
and Light Company to tin* Washington Gas Light Com¬ 
pany. under the following terms and conditions: 

“My interest, consisting of 41 bonds, face value $20,500; 
and 237 shares $100 par value stock for the sum of $13,500. 

“And I further agree to clear the company of *jll indebt¬ 
edness to include tin* stocks and bonds not held by me and 
all notes, mortgages and any other indebtedness, except 
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current debts such as supplies necessary to the continuous 
operation of the plant, for the sum of $12,200, making a 
total of $25,700. All over the total amount of $25,700 as 
set forth, secured in the sale of this property, is to l>e paid 
Wallace Dann by the Washington (das Light Company as 
their agent for his services. 

“(}. E. HUGHES. 

“WALLACE DAXX." 


The day following, October 22, 1050, plaintiff reported to 
Russell, and Russell said In* did not have an idea that the 
plant could lx* bought so cheaply and under those condi¬ 
tions witness would make almost $7,000, which would be 
considered out of proportion to the value of the plant, if 
it ever became known to the Public Service Commission, 
and he could not consent to anything of tin* kind, but did 
say, “1 will pay $25,700 for the plant, give you $3,000 for 
your services and add $300 for expenses and have it charged 
on the books that way." Witness expressed his surprise 
that Russell should change tin* agreement and not follow 
out the tirst agreement between them, but that finally wit¬ 
ness consented to accept $3,000 and $300. Russell 
50 said to select a bank through which the matter could 
be closed. Plaintiff said it would be advisable to 
take one in which! Hughes was not an officer, and he would 
return with the name of such a bank. He came back later 
in the afternoon with the name, and Russell advised him 
that he had turned all the papers over to tin* legal depart¬ 
ment of the Washington Has Light Company, and “they 
will make the selection of the bank to complete the deal." 

On that occasion Russell mentioned that he had been over 
tin* proposition with Wood and Woodhead twice and they 
had told him to make that purchase. Russell stated that 
$1,000 would be deposited in escrow in a bank to take care 
of the $1,000 bond which was unaccounted for. 

Witness thereafter saw Russell on a number of occasions 
and each time he was advised that the legal department was 
handling tin* matter and everything would be all right'. 

On October 20,' 1030, he heard Russell on the telephone 
explain to Woodhead that the (diaries Town plant was to 
be one of a circle of plants within a radius of 150 miles en¬ 
abling one man traveling from plant to plant to oversee the 
operation of them with a skeleton force at each plant. 
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He identified Plaintiff’s Exhibit No. 10, received by him 
from Russell returning a report of the Charles I own Heat 
& Light Company to the Public Service Commission, which 
was offered and received in evidence and read to jtlie jury as 
follows: 

“December 12, 1930. 

“Mr. H. II. Holton, 

“SO Federal Street, 

“ Boston, Massachusetts. 


“Dear Holton: 

“1 am enclosing herewith copy of letter from Mr. Dann. 
1 have sent you all of the information which our engineer, 
Mr. (Joddin, secured at the time when we were consider¬ 
ing possible purchase of the company. 

“I find I still have a plan of the distribution system, and 
this I enclose to you. Please return this blue print 
51 to Mr. Dann after vou are through with It. 

• * i 

“1 am returning to Mr. Dann the copyjof the re¬ 
port of the company to the State. If you wish to see this 
I think that can be arranged when your representative is 
here. 

“Vou will note what he savs regarding the water eom- 
pany. 

“I will be in Boston Thursdav of next week and will trv 

. i v 

to see vou then. 

“Yerv trulv vours, 

“W. M. RUSSELL, 

“Chief Engineer. 

“re. Mr. Wallace Dann." 

At the same time he received Plaintiff’s Exhibit No. 11, 
which was offered and received in evidence anjl read to 
the jury as follows: j 

“diaries Town Heat & Light Company, Inc. 

“Mr. F. A. Woodhead, Vice-President. Mr. jW. M. 

Russell, Chief Engineer. 

November (i, 1930. 

“This company serves Charles Town and Ranson, West 
Virginia. The company has outstanding $25,000 common 


I 



44 


WASHINGTON GAS LIGHT CO. VS. WALLACE DANN. 


stock and $25,000 6'7 bonds. Tln» total ]) 0 ])iilation is M.440. 
The present number of meters used is .*’(>7 but there have 
been 000 meters in service and this number could probably 
be restored, 'file stock and bond issue can be purchased 
for $20,000 cash and the owner agrees to pay all outstand¬ 
ing bills and retire any note indebtedness. It would be 
necessary to install a butane plant and put in some addi¬ 
tional meters and overhaul others, at an additional cost 
of $27),000; making a total investment of $7)4,000. 

“I should expect, under new management, the first year 
to earn bond interest and depreciation and have a stock 
profit of $2,100 toward Federal income tax and common 
dividends. Through additional customers and some house 
heatin<*; business, we should be able to raise this dividend 
to 10 r ; in subsequent years. 

“There is a water gas plant with a holder of M2 M. feet 
capacity and one of 10 M. capacity; the latter being 
7)2 no longer of any value. 'The water gas plant is 
practically worn out and the cost of water gas would 
he too high. The distribution system consists of MM.MOO 
feet of pipe, mostly M" and 4", with some 2" and smaller. 
There an* a good many 1 L ." services which would have to 
be enlarged. 

“The attached balance* sheet shows a valuation of $68,- 
S12, representing assets which would be* ao<piireel for a 
purchase* price of $29,000. The depreciated value of those 
assets would probably not exceed $47),000 s o that we would 
be* buying the* assets for, roughly, 00'; of their ele*pre*ciatoel 
value*. After selling the* bonds and putting the* money into 
a new plant and improvements, we* would have a total 
investmemt of $7)4.000 niiel an ability to se*rve* 600 customers, 
which would represent an inve*stme*nf of less than $100 per 
customer. 

“This is a ve*ry small situation and not particularly 
attrae-tive* from a standpoint of future* development, and its 
principal interest would see»m te) be* in the fact that the 
property can be acepiireel at such a very small prie*e per 
meter. The total sale's last ye*ar were* 4.M07 M. 1 would 
expect to increase this to 4,67)0 M. the* first ye*ar anel through 
stimulation of business to pre»sent customers, new cus¬ 
tomers anel a number of house* heating installations to raise 

this to nearlv 20,000 M. in five or six vears, at which time 
• • 

we should have 600 customers. The gross earnings of 
$11,500 for 1929 1 would expect to increase in five or six 
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years to $28,000, and on this we should he able|to make a 
protit of 10/V on our original investment. 


WMR/MF. 

44 Balance Shed. 


“Fixed 

1922 


“Balance at Close of Year. 

Capital Installed since December 31,1 
.! $59,350.90 


Total fixed capital . 

Advances to Afii. Companies for Const. Equipt., 

or additions and betterments . 

Other investments . . . . 


59,350.90 


3,182.16 

618.34 


3,700.50 


Depreciation Fund Assets 
Total Fund Accounts 


('ash . 

Accounts receivable from consumers 
Other Accounts Receivable 
Materials and Supplies 
Other Current Assets . 


Prepaid Insurance 


1,752.00 


1,752.00 


665.92 

607.08 

1,310.04 

996.32 

289.22 


3,868.58 


40.99 


Total. 

Capita] Stock . 

Total Corporate Capital 
Bonds . 

Total Funded Debt 


-t 

J 

40.99 


68,812.97 


25,000.00 


i 25,000.00 

1 

- 


— 

25,000.00 


25,000.00 
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Notes Payable . 

Consumers Deposits 
Other Accounts Payable 
Rebates . 


3 , 474.22 

115.00 

791.35 

163.99 


Total Current Liabilities 


3,544.56 


Depreciation of Structures and Equipment Re¬ 


serve 


17,935.32 


Total Reserves . 17,935.32 

Corporate Surplus Unappropriated . —3,666.91 


Total 


68,812.97” 


"When, on October 20, 1930, he asked Russell it* he re¬ 
quired any particular form of option or agreement, Russell 
replied in the negative stating the principal thing was ho 
should keep Hughes in line and agreed to the price until 
the deal was consummated. He wrote Plaintiff's Exhibit 
No. 9 while talking to Hughes. When he advised Russell 
he had no funds with which to make a deposit he asked 
him in whose* name he wished the agreement taken and Rus¬ 
sell replied “Take it in your own name." Russell newer 
told him that he had any other employer than the Washing¬ 
ton (las Light Company, and that he* had no authority from 
tin* Washington (las Light Company to employ plain- 
54 till for this work. The matter of Russell's authority 
was not mentioned. Between then and November 
11, 1930, he frequently saw Russell. At Russell’s request 
lu* waited on November 11th to see Woodhead, who then 
advised plaintiff that he and Wood had conferred until 
after midnight the preceding night about the acquisition 
by the Washington Oas Light Company of the chain of 
properties, and decided to purchase none having less than 
1,000 consumers and regretted that plaintiff’s work had 
been in vain, plaintiff replying that he did not so consider 
it as he had done all that was requested or expected of 
him, and requested payment to him of the $3,300 promised 
by Russell. Woodhead did not then mention anything 
about any lack of authority from the Washington (las Light 
Company or raise any question of its authority to purchase 
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the Charles Town properties, he being, from his conversa¬ 
tion, familiar with it. In Russell’s office, plaintiff had seen 
plans and drawings of localities other than [Washington, 
on his visits there. ! 

i 

lie identified Plaintiff's Exhibit Xo. 12, which was offered 


and received in evidence and read to the jury. 


as follows: 


“Washington Gas Light Company, 413 Tenth Street N. W., 

Washington, I). C. 


4 4 


Decemlx 


r 4, 1930. 


“Mr. Wallace Dann. 

(Address omitted.) 

“Dear Sir: 

“This will acknowledge your letter of November 17th 
referred to in Mr. Fraser's letter of December! 1st to you 
and state that no one at any time was authorized or in¬ 
structed to negotiate for the purchase of tin* Charles Town 
Heat and Light Company's plant at Charles T|own, West 
Virginia. I 

“It is appropriate to further advise you that ilr. Russell 
denies that he had any agreement with you oil gave you 
anv such author'dv as von set forth in the second and sub- 

» • • . > t i ^ 

sequent paragraphs of your lei ter of Xovejnber 17th. 
55 “The Washington Gas Light Company'could not 
possibly be interested in a situation of this! character 
so far removed from the District of Columbia juid at no 
time was tin* matter discussed with the Directors of this 
Company nor with the Public Utilities Commissjon whose 
approval would be necessary before we could! possibly 
enter into a project of this character, and I |*efer you 
and vour attornev to Paragraph 34 of the Publi<j: Utilities 
Act/ ‘ i 

“Yours verv trulv, 

“WASHINGTON GAS LIGHT COMPANY. 

“G. A. G. WOOD, | 

“ President.” j 

I 

He identified Plaintiff's Exhibits Xos. 13, 14 and 15, car¬ 
bon copies of letters written by him to Wood, Woodhead 
and Russell in the same language, which were offered and 
received in evidence over the objection and exception of 
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the defendant on the ground tliat they were self-serving 
declarations, of no probative force and effect, and were im¬ 
material and irrelevant to the issues, and which were read 
to the jury as follows: 

“December 8, 1930. 

“Mr. Frank A. Woodhead. 

(Address omitted.) 

“My Dear Mr. Woodhead: 

“I have a letter from the Washington Gas Light Co., 
signed by the President, in which it is stated that the Wash¬ 
ington Gas Light Co. did not employ me to negotiate, on 
their behalf, for the purchase of the Charles Town, West 
V i rgi n i a, p rope rt y. 

“If this is the t*ase, then the action of yourself, Mr. Wood, 
and Mr. Russell in sending me and others to Charles Town, 
West Virginia, to investigate that property, and later send¬ 
ing me to (diaries Town, West Virginia, with instructions 
to arrange for the purchase of the property for $29,000.00, 
the purchase to be made in the form of an option taken in 
my name, was the act of yourself, Mr. Wood and Mr. Rus¬ 
sell individually or you were acting as agents for an un¬ 
disclosed principal. 

“1 request that you advise me at once in what 
f)6 capacity you three gentlemen were acting, whether 
for yourselves individually, or as agents for some 
principal, and if so, for whom. 1 should like to have the 
cold, bare facts about the matter. 

“Verv trulv vours, 

“WALLACE DAXX." 

Plaintiff's Exhibits Xos. 14 and If) wen* addressed to Rus¬ 
sell and Wood respectively. He received no replies from 
these letters and was never paid for his services. The 
usual, reasonable and customary compensation for services 
in acquiring a plant like the Charles Town one would 
be 10%. 

On cross-examination, he proved that Plaintiff's Exhibit 
Xo. f) is in his handwriting, bears his signature and that 
of Hughes; that Goddin neither dictated it nor was present 
when it was written or signed at Hughes’ house, only 
Hughes and plaintiff being present. He does not recall 
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whether he showed it to Goddin or whether jGoddin ever 
saw it. He next saw Kussell at his office on October 16th, 
but neither Goddin nor Woodhead was present. Russell 
then advising him that Goddin was busy on another project, 
had not made his report and plaintiff should return on 
October 20th, when Goddin\s report was expected, and he 
thought Russell also then said that he luu| informally 
talked to Goddin and it looked favorable. I|le communi¬ 
cated with neither Woodhead nor Russell between October 
14th and October Kith, and did not on the latter date show 
Russell Plaintiff's Exhibit Xo. 5, telling him “jWe had got¬ 
ten the old man pretty well settled on a price." lie did 
not then leave with Russell either Plaintiff’s (Exhibit Xo. 
5 or a copy of it. He does not recall conversing with Rus¬ 
sell between October Kith and 20th when Russell showed 
him Goddin's report in Goddin’s presence. 0n this occa¬ 
sion Russell stated that Wood and Woodhead had in¬ 
structed him to purchase the Charles Town pkjnt for $32,- 
500, and Russell then instructed plaintiff to Secure from 
Hughes an agreement or option to enable them Ito purchase 
the plant at $32,500; that Russell suggested this price after 
reading Goddin’s report and having before him Plaintiff’s 
Exhibit Xo. 5. On this occasion both Russell find Goddin 
had knowledge of its contents, and Russell stated he 
57 was ready to buy the plant for $32,500. Pjaintiff then 
advised Russell of his inability becauscj of lack of 
funds to commit Hughes to a binding contract, and re¬ 
quested from Russell some evidence of plaintiff ]s authority 
to act or to buy the plant, which plaintiff migljit use with 
Hughes, if necessary. Russell then said he (would pay 
plaintiff the difference between the price at which Hughes 
would sell and $32,500 and told plaintiff to go jand get an 
agreement from Hughes. Plaintiff then had Plaintiff’s Ex¬ 
hibit Xo. 5. In this conversation, Russell askc[d plaintiff 
to get Hughes definitely fixed on a price. Russell dictated 
Plaintiff’s Exhibit Xo. 8 at the request of plaintiff, in the 
presence of plaintiff and Goddin, plaintiff taking no part 
in its dictation nor making any suggestions, Rjissell then 
signing and delivering it to plaintiff to be used w^tli Hughes 
at plaintiff’s discretion if advisable or necessary. 

On October 21, 1930, plaintiff visited Charles '(Town with 
Goddin, Hall and a relative of Hall, Goddin paying the ex- 


4—5946a 



50 


WASHINGTON GAS LIGHT CO. VS. WALLACE DANN. 


ponses. He does not recall whether he took alone: his regu¬ 
lar business paper, he being then out of business but still 
retainm.!*: some business paper, and then wrote on some 
paper he had Plaintiff's Exhibit No. 0 in tin* presence of 
Hughes and his sister, Goddin not being then present, and 
exhibited Plaintiff's Exhibit Xo. 8 to Hughes before he 
signed Plaintiff's Exhibit Xo. 0. Plaintiff's Exhibit Xo. 0 
had not been previously prepared. He phrased Plaintiff's 
Exhibit Xo. 9 in the form of an option and did not request 
Hughes to deliver the property according to Plaintiff's Ex¬ 
hibit Xo. 5. Plaintiff was interrupted when he undertook 
to give the reason. Then* were then outstanding 13 shares 
of stock, par value $100 each, and 9 bonds, par value $500 
each of the (diaries Town Ileat Light Company, outside 
what Hughes actually owned. Respecting Plaintiff's Ex¬ 
hibit Xo. 10, plaintiff testified that Russell said Holton was 
a business associate of his, a broker in utility properties, 
and after the Washington Gas Light ('ompany had stated 
they would not purchase the Charles Town Plant “he was 
going to let me down by using his offices with Mr. 
58 Holton as another purchaser”; that no one else was 
present when Russell stated he wished to interest 
Holton in that purchase and the interview occurred after 
Xovember 11, 1930. 

On redirect examination plaintiff testified that Plaintiff's 
Exhibit Xo. 5 was never acted upon, it being superceded 
by Plaintiff's Exhibit Xo. 9, and he explained to Hughes 
the difference between the two papers. Over the objection 
and exception of the defendant, plaintiff stated that the 
interest on the outstanding bonds was $540, that the 13 out¬ 
standing shares of stock were to be purchased by Hughes 
for $360 and that, in addition, there was an outstanding 
indebtedness of $6,800 which Hughes had to clear up. 


Marion Faulkner proved that, as Russell's secretary, 
she typed Plaintiff's Exhibit Xo. 8 signed by Russell as 
Chief Engineer. Over the objection and exception of the 
defendant, she stated that was the customary wav for Rus- 
sell to sign official letters for the Washington Gas Light 
Company. She also typed Plaintiff's Exhibit Xo. 10, a 
copy of which went to plaintiff, and did not recall another 
paper accompanying it. She presumed Russell dictated 
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Plaint ill's Exhibit No. 11, which is a memorandum from 
Russell to Woodhead and bears his and lierj initials, but 
she did not recall it being signed bv him and forwarded to 
Woodhead, or any conferences between Woodhead and Rus¬ 
sell on the Charles Town matter. 

On cross-examination she gave evidence that! Russell had 
in his office only Washington Gas Light Company station¬ 
ery also using it for personal matters. She cfould not re¬ 
call the plaintiff making any suggestions about!the wording 
of nor specifically anything said by Russell or!the plaintiff 
concerning the contents of Plaintiff’s Exhibit >to. 8. 

' i 


Whereupon the plaintiff rested his case. ^ motion to 
direct a verdict for the defendant was overruled. 

Thereupon, to maintain the issues on its part joined, de¬ 
fendant called the following witnesses and tljie following 
proceedings were had: 

i 

i 

George B. Fraser testified that he is Vice-President and 
Treasurer of the Washington Gas Light Company 
59 and in 1930 exercised supervision and cjontrol over 
the accounting, financial and commercial depart¬ 
ments of the Washington Gas Light Company ;jnd the Sec¬ 
retary’s office; that in October, 1930, WoodheaU was Vice- 
President in charge of the operating departments and Rus¬ 
sell was Chief Engineer with an office in the 29th Street 
service building and desk space at the 10th Street office 
of the Washington Gas Light Company; that fvitness was 
in October, 1930, a member of the Board of directors of 
the Washington Gas Light Company and continued such to 
May, 1932, attending all the meetings during such time, 
and that the matter of the purchase of the Charles Town 
Heat & Light Company was not before the Board, and 
that neither Russell nor Woodhead as Vice-President was 
authorized or directed by the Board of Director^’ meetings 
to enter into any contract with anyone for the purchase of 
that plant. He identified Plaintiff’s Exhibit bCo. 2, and 
stated that the $209.49 was repaid in May, lj)32, to the 
Washington Gas Light Company by one of the Washington 
Suburban Companies which is the same now as the Sea¬ 


board, Investment Trust, or one of its subsk 


monev being returned into the account of the Washington 


iaries, the 
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Gas Light Company from which it was withdrawn. The 
taking of the money by Wood to balance his account was 
never called to the attention of the Board, nor had he se¬ 
cured from the Board its consent previously. He identified 
copies of the by-laws which were offered and received in 
evidence as Defendant's Exhibit Xo. 1 and read to tin* jury 
as follows: 

“Article VII. 


“Sec. 2. Xo debt shall be contracted, except for current 
expenses, unless authorized by the Board of Directors or 
the Executive Committee, and no bills shall be paid by the 
treasurer unless audited and approved by the auditor or 
by some other person or committee expressly authorized 
by the Board of Directors or the Executive Committee to 
audit and approve bills for payment.” 

“Sec. 3. Xo agreement, contract or obligation, other 
than a check involving the payment of money or the credit 
of the company shall be made without the order of 
60 the Board of Directors or of the Executive Com¬ 
mittee.” 


There was no Executive Committee of the Washington 
Gas Light Company. There was no resolution of the 
Board authorizing payment of Plaintiff’s Exhibit Xo. 2, 
and he thought there were many similar payments for pur¬ 
chase of materials and employment of services not passed 
on bv the Board. 


Frank A. Woodhead testified that he is a gas engineer 
and was employed by George A. G. Wood as Executive 
Vice-President of the Washington Gas Light Company in 
charge of operation, having been previously acquainted 
with him when Wood was Vice-President of the Massachu¬ 
setts Gas Company, a holding company, owning other com¬ 
panies in that State; that he knew that as Vice-President 
he had no authority to contract for the Washington Gas 
Light Company to acquire the outstanding stock and bonds 
of any other utility. After receiving a telephone message 
from Mr. Clagett introducing plaintiff, he called on the 
witness at the 10th Street office of the Washington Gas 
Light Company applying for a position. Plaintiff recited 
his qualifications in engineering and drafting work men- 
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tinning contact work regarding public utilities. He then 
arranged for plaintiff to confer with Russell! regarding a 
position. He talked with all applicants fori positions to 
determine in what department they would fit jf there were 
a vacancy. He did not then tell plaintiff th|at he or the 
Washington Gas Light Company was interested in acquir¬ 
ing the Charles Town plant, nor either then <|>r thereafter 
tell plaintiff that the Washington Gas Light Clompanv was 
interested in acquiring 12 companies or an>i other com¬ 
panies. He then introduced plaintiff to Russell, leaving 
them in Russell's office and returning to his own office. On 
the introduction, he advised Russell that Dani^ was recom¬ 
mended for a position by Clagett and he would appreciate 
Russell's talking to Dann to see if he could find a position 
for him, Russell replying that he would be \|ery glad to 
talk to the plaintiff. He does not recall seeing plaintiff 
again until November 11th at witness’ office on 10th Street. 

In a conversation on the telephone, between Octo- 
01 ber 8th and November 11th, Russell advised of the 
investigation of the Charles Town plaint? outlining 
some of the outstanding facts, and wanted to submit them 
for consideration, and he advised Russell t<j) submit a 
written report through the regular channels to which Rus¬ 
sell agreed. He then discussed the matter with [Wood. He 
did not recall Russell stating that this plant Would admi¬ 
rably fit in with the twelve plants which the Washington 
Gas Light Company was seeking to acquire. Russell out¬ 
lined the physical facts, that there were a certain number 
of customers, a certain number of meters and miles of 
mains. He later received a detailed memorai|idnm from 
Russell dated November 6, 1930, making no specific recom¬ 
mendation and merely submitting the matter for discus¬ 
sion. He did not discuss it with Wood during It hat week- 

° | 

end but did so the following week. Plaintiff called upon 
him on November 11th, stating he had been referred by 
Russell for an answer on the Charles Town Ijffant. He 
realized he should have discussed the matter promptly with 
Wood and apologized to plaintiff for being unprepared to 
give an answer stating “we were up late last ljiight until 
midnight on some gas company work and were very busy”, 
requesting plaintiff to return the next day which I he agreed 
to do. He did not tell plaintiff that he and Wooc^ had been 
up late discussing the Charles Town matter. Ofi the next 
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day, lie told plaintiff that “we had discussed the malter of 
(diaries Town and the company had decided that it was not 
interested. Upon being pressed further for a reason, I 
replied to Dann ithat we could not give consideration to 
a property of that size." He may have said that being 
less than a thousand meters made it too small to be con¬ 
sidered. Plaintiff seemed to accept the decision and left, 
making no comment. Plaintiff said nothin"* about com¬ 
pensation due him or a contract with the Washington Has 
Light Company or Russell or any one else on which he 
would be entitled to compensation. Later he received a 
letter from Dann making a claim, and took it to Wood for 
discussion and left it with him. He was never a member 
of the Board, and was fullv cognizant of the fact that he 
had no authority to proceed in the Charles Town matter. 


(V2 On cross-examination, over the objection and ex¬ 

ception of the defendant, he stated there was some 
activity around October, 1930, and preceding months in 
Russell's office concerning investigations of various utili- 
ties within one hundred miles of Washington but “not in 
connection with utilities in existence." That survevs were 
being made of certain Virginia territories, with the possible 
thought in mind of introducing bottled gas in competition 
with tin* introduction of natural gas and electricity. Rus¬ 
sell was under his direction. Over the objection and excep¬ 
tion of the defendant, he stated that he did not know that 
Russell was causing a survey to be made of tin* environs 
of Richmond until long after it was completed: that he did 
not recall tin* completion date because he had no part in 
it: that Russell was making a survey of some Virginia 
territories with the thought in mind that this company 
with its growing territory should develop something to 
combat the growing tendenev of the use of electricitv and 
natural gas in the isolated regions. When asked what 
company he replied “the company we were connected 
with—in this particular case the Alexandria Has Uom- 
pany." He was; Vice-President of the Alexandria Gas 
Company. and Russell functioned as Chief Kngineer of 
that company also. Russell was an employee of that com¬ 
pany under witness' direction. He supposed someone had 
the vision to work out a plan or project whereby different 
localities could be linked together in a chain with a super- 



WASHINGTON GAS LIGHT CO. VS. WALLACE Ij>ANN. 


p* *»■ 
00 


intcndcnt to devote certain time to each station but there 


|e knew of. 
serious con- 


(>.> 


mployee of 
ington Gas 
e to Wood. 


was never any definite plan worked out that h 
If the bottled gas matter had been given 
sideration perhaps it would have been necessary to have 
had a plant and development at each of the | places men¬ 
tioned; in order to get it under wav it was necessary to 
first make an investigation before a definite answer could 
be made. Mr. Ennis and Mr. Hall were employed in that 
investigation; both were employees of the Washington Gas 
Light Company. In the telephone conversation with Rus¬ 
sell concerning the Charles Town proposition Hussell men¬ 
tioned the investigation that had been made but did not 
mention anything about an offer to sell the property. It 
was contained in Russell’s written repojrt. He sub¬ 
mitted the report to Wood, President ojf the Wash¬ 
ington Gas Light Company, not in his (capacity as 
President of the Washington Gas Light Company, but as 
the superior of the witness. Wood had employed witness, 
and witness thought he was the personal c 
Wood. He was on the payroll of the Was} 

Light Company, but was personally responsib 
In submitting Plaintiff's Exhibit Xo. 11 to Wpod, witness 
had no notion that the Washington Gas Light Company 
would be interested in the matter, and he did so because 
Wood was his superior, and because it was not his duty 
definitely to pass upon the matter as an officer oj* the Wash¬ 
ington Gas Light Company; that there was a| great deal 
done apparently that witness knew nothing abbut. Wood 
was also President of the Alexandria Gas Company, and 
witness submitted it believing the Alexandria Company, 
through other ramifications of which he did not know, 
might possible be interested in it; that other financial in- 
terests were seemingly connected with the Alexandria 
Company, of which witness did not know ancj which he 
thought might he interested in the matter, and jf so Wood 
would know about it. Wood and witness held a brief con¬ 
ference in which witness advised Wood againsjt consider¬ 
ing the matter and Wood agreed. At that tijne witness 
knew only in the briefest way from his telephone conver¬ 
sation with Russell that this investigation had jbeen made 
of the Charles Town plant. Xo one but Wood alnd witness 
passed upon the matter. In the night conference, to the 
best of his knowledge, he and Wood met plumpers about 
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their cooperative movement, and did not discuss the 
Charles Town matter. His duties as Vice-President of the 
Alexandria Company were practically the same as in the 
Washington Gas Light Company. He recalled mentioning 
to plaintiff about the thousand meters; there was a reason 
for telling him that. Plaintiff's Exhibit Xo. 13 was taken 
by him to Wood because it was his practice to take to Wood 
all matters which might involve the company, and did not 
deem it desirable to answer the letter because it contained 
untrue statements about the witness, who thought the 
President should be advised before witness took any 
64 action and Wood then stated he would take care of 
the matter. Russell had authority to engage the 
services of persons to work for the Washington Gas Light 
Company. That witness was at the 29th Street office of 
the company about once a week. 

On redirect examination, he stated he received no au- 

thoritv from the Board of Directors of the Washington 
% » 

Gas Light Company to instruct anyone to make the sur¬ 
veys of Virginia districts. He did not believe he requested 
Russell to make the surveys, but Russell was authorized to 
make the bottled gas surveys. He never directed plaintiff 
to go to Charles Town, nor authorized nor directed him to 
secure an option on the Charles Town plant nor had any 
agreement with plaintiff for any compensation. As Chief 
Engineer of the Alexandria Gas Company, Russell could 
also employ persons for that company. 

On recross-examination, he stated Wood and not the wit¬ 
ness authorized Russell to make the bottled gas survey. 
There were communications and passing of business di¬ 
rectly between Russell and Wood, and witness received 
copies of reports of Russell to Wood, and that Russell went 
over the witness' head on manv occasions to Wood about 
the management of the affairs of the Washington Gas Light 
Company. That the Washington Gas Light Company did 
not intend to manufacture bottled gas directly as there was 
no incentive for it to do so or as a by-product, because 
there was no connection between bottled gas and the by¬ 
products of manufacture of ordinary gas. 

The charter of the Washington Gas Light Company was 
offered and received in evidence and Section 7 thereof was 
read to the jury as follows: 
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“Sec. 7. And be it further enacted, That tlie president 
and directors shall have full power and authority to manu¬ 
facture, make, and sell gas, to be made of coal, oil, tar, peat, 
pitch, or turpentine, or other material, and to |be used for 
the purpose of lighting the City of Washington, or the 
streets thereof, and any buildings, manufactories, or houses 
therein contained and situate, and to lay pijt>es for the 
purpose of conducting gas in any of the streets, ave- 
bT> nues, and alleys of the said city; and, also, that the 
said company will so conduct the manufactories of 
gas as not to injure private property or create a nuisance: 
Provided, however, That the said pipes shall I be subject 
to such conditions and in compliance with such regulations 
as the corporation of Washington may from time to time 
prescribe: And provided further, That the right to erect 
or put u]) any buildings, works or apparatus for| the manu¬ 
facture of gas, shall be subject to such terms, conditions, 
restrictions, and regulations as the said corporation of 
Washington may or shall from time to time prescribe or 
direct.” 


Paragraph 54 of the Public Utilities Act approved March 


4, 1913, was offered and received in evidence aijd read to 
the jury. | 


j 

Walter M. Russell test ified that he came to Washington 
May, 1930, at the request of Wood, then President of the 
Washington Gas Light Company and Alexandria |Gas Com¬ 
pany; that he had experience as an operator of pijblic utili¬ 
ties in various positions; that he had been conne|ctod with 
the Massachusetts Lighting Companies, a holding (company, 
which had a management company which operated land man¬ 
aged the companies; that he became Chief Engineer of the 
Washington Gas Light Company in July, 1930, jassuming 
operative control of various companies which he understood 
to be a part of the general Washington situation} that his 
instructions were to act in a general capacity for t^ie Wash¬ 
ington Gas Light Company, and in such situations las might 
be directly associated with it. He was never a member of 
the Board of Directors of the Washington Gas Light Com¬ 
pany or the Alexandria Gas Company for whichj he also 
did work as Chief Engineer. He had charge of ijnanufac- 
ture and distribution and utilization and also the ^ngineer- 

i 
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inir department, which grew to be of considerable propor¬ 
tions. As (’hief Engineer, he had no authority to enter 
into a contract to bind the Washington Gas Light Company 
to purchase the stock or bonds outstanding of any other 
gas company. lie was introduced to plaintiff early in Oc¬ 
tober, 1930, bv Woodhead, exchanged a few words 
66 and made an appointment for a later conference 
when plaintiff outlined bis qualifications for a posi¬ 
tion as engineer. He told plaintiff there were no vacancies 
for engineers. Plaintiff then stated his abilitv to locate 
small gas companies which might bo purchased, among them 
the Charles Town Company about which witness questioned 
him. He was confident he could induce the owner to sell 
his holdings. He told plaintiff he would send an engineer 
to Charles Town to examine the property if plaintiff would 
go there with the engineer, and called in Goddin and told 
him he would like Goddin to examine it and see what the 
equipment was and what the town offered by way of pos¬ 
sibilities. Plaintiff franklv stated he could not afford the 
trip, and witness! became quite sympathetic. He instructed 
Goddin to pay from his usual expense account the expenses 
to diaries Town of both the plaintiff and himself. On the 
morning of tin* departure, plaintiff asked him about com¬ 
pensation for the work he was to do, and be told plaintiff 
that until there was evidence of something real “in which 

we would be interested" thev could not definitelv discuss 

• • 

compensation. Pann wanted an understanding about com¬ 
pensation and this was discussed, and witness told plaintiff 
that if the property were for sale, he could properly act as 
the agent for Hughes, and outlined how he could so act, and 


plaintiff left with that understanding. He did not agree 
individually or for the Washington Gas Light Company to 
pay plaintiff anything for his services, and the understand¬ 
ing was that if anything resulted plaintiff should look to 
Hughes for his compensation. Goddin reported the result 
of the trip within a day or two later, and between then and 
October 20th he !saw plaintiff almost daily, telling him lie 
had as yet no report and could not discuss the matter. 


plaintiff not exhibiting to him Plaintiff’s Exhibit Xo. 5, 


which he did not see until the trial of this case. Witness 


received and examined Plaintiff’s Exhibit Xo. 1, and on 


October 20th, in Goddin’s presence, he told plaintiff that the 
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report disclosed an interesting situation apparently pos¬ 
sessing some merit. Plaintiff questioned him about a defi¬ 
nite commitment for the purchase, and for 1 is compen- 
fi7 sation, and pressed witness very hard. Witness had 
nothing to say that satisfied Dann, and jie kept in¬ 
sisting that witness say something, and witness|became ir¬ 
ritated and stated to plaintiff that he had not shown wit¬ 
ness that he had anything to sell. “You mav have done 
what you say and the matter be ready to conclude, but T 
have no evidence that vou have anything or of !the results 


1 I want to 
ent of put- 


of the negotiations which vou undertook. While 
help you, you have got to help yourself to the ext 
ting yourself in a position to talk business,” to which plain¬ 
tiff replied that lie was handicapped by being! unable to 
show any real or tangible interest on the part iof anyone, 
and witness stated that his sending an engineer jto Charles 


at Hughes 
{ith and he 
interest to 
hint iff and 
letter and 


but in the 
intiff sev- 
lanv or to 


Town showed a real interest. Plaintiff stated th| 
was elderly, rather peculiar and hard to deal wj 
must have something tangible indicating a real 
show to Hughes, stating “write me a letter.” PI 
witness exchanged views on the contents of the 
“we worked out the letter which I signed,” Plaihtiff’s Ex- 
hibit Xo. 8, which plaintiff stated he could show to indicate 
to whom he was talking in Washington. Prior to the dic¬ 
tation of the letter, he had no specific conversation with 
plaintiff directed to the point of his authority, 
conversation which led up to that, he did tell phi 
oral times he had no authority to bind the com] 
buy the stock, and was simply making an engineering sur¬ 
vey to make a report. He did not agree with plaintiff for 
compensation to be paid by himself or anyone |connected 
with the possible purchaser, and had no agreement with 
plaintiff for his compensation. Plaintiff, on receiving the 
letter, expressed satisfaction, stating he felt he iould pro¬ 
duce the tangible evidence of progress desired by the wit¬ 
ness and make more progress. Witness had previously told 
Dann that he had given no tangible evidence of jprogress. 
He intended the letter to show that he was aware) of plain¬ 
tiff’s negotiations, which had his approval. He jlater told 
plaintiff so many times that he does not connect it] with any 
particular conversation, that if his present efforts were 
fruitless, he might be able to help plaintiff sell th^ stock of 
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the Charles Town plant to other interests: that he 
08 was doubtful if anything would come of the effort, 
and there was no reason to expect that anything 
would; that Mr. Dann stressed his personal position which 
was such as to excite sympathy and he was desirous of 
helping plaintiff if possible. On October 20th, there was 
no discussion about compensation to plaintiff. He ex¬ 
plained to plaintiff that his authority was limited to an in¬ 
vestigation and report from an engineering and possibly a 
commercial standpoint to his superiors; anything concern¬ 
ing a transfer of securities was beyond his province to be 
passed upon by his superiors and the legal representatives, 
and that the real value of the Charles Town property must 
be developed by negotiations in which he would not partici¬ 
pate except as an engineer giving information. He sug¬ 
gested that plaintiff should secure an option of some kind, 
or agreement, which would be binding, from Hughes. 
Plaintiff, Hall and Coddin visited Charles Town shortly 
after October 20th, when Hall secured additional informa¬ 
tion which witness wanted, and shortly thereafter plaintiff 
advised witness In* had made a good deal of progress with 
Hughes but did not advise him then or at any other time that 
he had previously secured Hughes' signature to the agree¬ 
ment of October; 14th. That after the second trip to 
Charles Town, plaintiff stated he had made real progress 
and had Mr. Hughes definitely in mind to sell. When asked 


what will be the price of the stock, plaintiff did not answer, 
but entered into in discussion of the commission or com¬ 


pensation lie was to receive for tin* work he had done in 
gettingthe property and in that condition gettingan agree 
meat. He did not at any time see Plaintiff's Kxhibit Xo. 0, 


nor was he advised of its contents, but 


considerably later 


was advised by plaintiff that Hughes had given him a writ¬ 
ten proposal. Plaintiff suggested a commission of $5,000 
or $6,000 which witness considered unreasonable. A heated 


discussion ensued about this, he telling plaintiff that if he 
secured $3,000 from anyone, he would be getting a plenty, 
and witness would not “go forward representing anyone’' 
if plaintiff received more. Plaintiff said it was 
69 worth that,sum; that he could get the property and 
no one else could: that weeks had elapsed since thev 
first discussed the matter without compensation to him, he 
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being otherwise unemployed, and he should receive some¬ 
thing in addition to the fee for that. Thereupon witness 
told plaintitf that $200 would be a liberal allowance on that 
account, and plaintitT then said the property could be 
bought for $29,000. As to whether he told plaintiff defi¬ 
nitely he must look to the seller he cannot ansjver, but he 
never individuallv nor for the Washington Gas bight Com- 
panv or anyone connected in any way with hinji promised 
to pay plaintiff $3,300 nor did plaintiff ask if lie was to be 
paid by anyone in Washington. He told plainjtiff, in the 
same conversation, he could then report indicating what 
the price should be, and before November 6, lf|30, did so. 
In several interviews prior to November 6, 1930, when 
pressed by plaintiff for an answer, he told plaintiff he had 
not yet made his report; he was unable to give plaintiff any 


he would 
!the matter 


definite encouragement and if nothing resulted 
keep his previous promise to help plaintiff with 
in some other direction. Plaintiff never stated during these 
negotiations he expected either the witness or the Wash¬ 
ington (las Light Company to pay him $3,300.00 for his 
services. Between October 22nd and November 6th, he 
told Woodhead on the telephone in plaintiff’s presence that 
the survey had been made and plaintiff was pressing for an 
answer, Woodhead telling witness to make out a memo¬ 
randum of it, which he did on November 6th and sent it to 
Woodhead. A day or two later he advised plaintiff that 
in his report to Woodhead witness had found sufficient rea¬ 
son to think that the property was worth the jjunount of 
money which the witness understood it could be purchased 
for, namely $29,000, and that there appeared to bp physical 
value in the property to justify the price of $29,0(j)0. Plain¬ 
tiff then told him for the first time that Hughesl was defi- 

v I 

nitely committed to sell, but the paper was npt shown. 
About a week later, he advised plaintiff that the matter was 
now beyond him and perhaps a definite answer! could be 
had from Woodhead. He suggested to plaintiff that the 
option be in plaintiff's name; “on many joccasions 
70 we discussed it; I told him that would be tlij* simplest 
way to enable him to realize on something!” Early 
in December, plaintiff indicated the matter had been a 
great disappointment to him and appeared dowijcast, and 
witness told plaintiff’ that he was sorry, but had repeatedly 
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advised plaintiff that there was no definite assurance that 
anything “would come of the proposition.” That witness 
had repeatedly told him that if it did not, he would see 
what lie could do with other connections and offered to 
write submitting: the matter to an acquaintance in Boston. 
Plaintiff was pleased with witness’ offer and witness did 
write a day or two later, sending plaintiff a copy of the let - 
ter to Holton. There was neither a written nor verbal 
agreement for any compensation to plaintiff, but that wit¬ 
ness did convey to plaintiff in conversation that he would 
naturally look to the seller. That on October 20, 1930, he 
said GoddiiPs report was very interesting and good, and 
witness wanted an operating engineer to look the plant 
over and secure further information, and he arranged for 
Dunn and Goddin to take Hall to Hilaries Town. The re¬ 
sult of Hall's study was corroborative of what Goddin had 
reported and supplied the additional data which witness 
previously lacked. Witness then had a conference with 
Goddin and Hall, which developed some unfavorable things 
and witness communicated these to Woodhead and Wood. 
Hr never told plaintiff that all the papers were in the legal 
department but did tell him they had gone to tin* executive 
department and “after the executive department has 
passed on the thing, I suppose it will go to the lawyers for 
their work on it. The legal department has to get into 
every business situation sooner or later.” He never told 
plaintiff that he or Woodhead or the Washington Gas Light 
Company would definitely purchase the Charles Town 
property. He told plaintiff that he could only submit the 
information, might make a recommendation and if the 
executives wished to go into the matter he would probably 
attend tin* conference to discuss the information. IK* did 
not ask plaintiff to choose a bank in Charles Town to act 
as a depository of the securities for transfer. Prior to tin*. 

receipt of Plaintiff’s Exhibit Xo. 14, neither plaintiff 
71 nor anyone in his behalf presented a claim to wit¬ 
ness for $3,300 or any other sum for plaintiff’s serv¬ 
ices, nor had he claimed to witness that Woodhead or tin* 
Washington Gas Light Company owed him that sum. He 
gave it to Wood, this being his last connection with the 
matter until his appearance in Court. He left the Wash¬ 
ington Gas Light Company September f), 1932, and is now 
involuntarily retired. For expenses of the Charles Town 
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of persons 
e company, 
br “Special 


trips, Goddin, following- the usual procedure 

spending- money while in the employment of tl 

accounted for the money and made a voucher f 

* 

Surveys" which passed him and went to Woodfyead for ap- 
proval in the usual course. He knew nothing pf a deposit 
of $1,000 with Wood in a special account. He liter learned 
there was a method of caring for certain expenses of that 
general nature, knew the Washington Gas Ligljt Company 
was reimbursed for those expenses such as Goddin in¬ 
curred, but was not informed necessarily as to |the source. 

i 

On cross-examination, lie stated he was instructed, on 
being employed, to circulate through the organization of 
the Washington Gas Light Company, examine its proper¬ 
ties, to generally inform himself about the openjdion of the 
Washington Gas Light Company and the other! companies 
operated from the 10th Street office in the territory sur¬ 
rounding the District of Columbia, which at tlmtj time were 
the Georgetown Gas Light Company, the Washington Gas 
Light Company of Montgomery County, the Georgetown 
Gas Light Company of Montgomery County and the Ross- 
lvn Gas Light Company; that he received no instructions 
concerning the Alexandria Gas Light Company which was 
then operated by the City of Alexandria and late|r operated 
by a company called the Alexandria Gas Light Company. 
Witness does not think he testified that his ii structions 
were to act in a general capacity in such situations as 
might occur with regard to the Washington Gas Light 
Company and those companies associated with it. When 
given instructions, he was told he would be Chief Engineer 
of the Washington Gas Light Company and fdr reasons 
that did not concern him he would not have any title for 
the other companies, but his authority would extend 
72 into these companies the same as in the Washington 
Gas Light Company. That he later perfoijmed serv¬ 
ices for the Alexandria Gas Light Company in cjonnection 
with his position as Chief Engineer of the Washington Gas 
Light Company. When asked if he was on the payroll of 
the "Washington Gas Light Company, he replied he had 
nothing to do with the payrolls. He simply turned in his 
time each two weeks to the "Washington Gas Lijght Com¬ 
pany according to a fixed schedule of distribution which al¬ 
lowed for greater flexibilitv regarding construction 
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charges. As far as he knew, he was employed by the Wash¬ 
ington (las Light Company and thought his pay checks al- 
wavs came from it. 

Over the objection and exception of defendant, on the 
additional ground of exceeding the scope of direct examina¬ 
tion, and being not relevant or pertinent, he stated that he 
sent engineers to Farmville, Clifton Forge, Covington, 
South Boston, Pocomoke City, Lexington, Franklin, Wil¬ 
liamsburg, Harrisonburg, Cambridge and Richmond and 
received reports on the availability of such situations in 
those cities to beideveloped, but did not think he discussed 
with plaintiff the fact that they had about twelve of those 
places, but plaintiff may have overheard discussion on the 
availability of those places in witness' office as there was 
such discussion had there: that he made these surveys 
under instructions from Woodhead, Vice-President, and 
Wood, President, and finally was present at a conference, 
tin* three being present when these affairs in general were 
discussed: that during the late summer of 1930, it was 
necessary for him to have frequent conferences with the 
President and Vice-President: that it was not the practice 
to give detailed instructions to witness but they outlined a 
general policy which he was to follow, and he was re¬ 
sponsible for carrying out the details, reporting results*, 
that on several occasions he conferred with Wood and 
Woodhead, and bn most he conferred with Woodhead in 
lbs office. Witness was instructed to be advised about all 
the engineering and operating activities of the companies 
named by him and to be aware of the possibilities there 
might be in territories adjacent to Washington, 
73 suburban Washington, and that he was generally to 
inform himself about public utility activity in Mary¬ 
land and Virginia in such a way as might bear upon the 
interests of the Washington Gas Light Company, or any 
situation which might in the future bear upon the interests 
of that company, and instructed to be on the lookout to 
protect the interests of the company in general: that he 
does not think they ever got so far as a plan to have a cir¬ 
cular establishment of gas plants which could be served 
from Washington, by a superintendent who could make the 
journey around in such a manner as to visit the locations 
at definite intervals: that such a plan would be a mere mat¬ 
ter of detail which would naturally happen of its own cause 
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when such a group might be assembled; that prior to Octo¬ 
ber 20, 1930, there had been frequent discussijons concern¬ 
ing the investigations of gas plants in Maryland and Vir¬ 
ginia between witness, Wood and Woodhead,! who under¬ 
stood that these investigations were under way; that in 
September, 1930, Mr. Heath was investigating the Pitts- 
held Gas Company, and on Oct. 4, 1930, Ennis and Goddin 
were in the vicinitv of Richmond. He was instructed to 

♦ # i 

have the Washington Gas Light Company’s emjployees per¬ 
form this work. He wrote Plaintiff’s Exhibit |No. 8 in his 
capacity as Chief Engineer of the Washington Gas Light 
Company intending to write it on behalf of those people 
who had instructed him to interest himself in the surveys, 
whoever they might be; that he knew he received instruc¬ 
tions from Wood and Woodhead and that he w^is employed 
by the Washington Gas Light Company; that these instruc¬ 
tions had come to him as part of his duties as such em¬ 
ployee: that he did not, in writing the letter an<jl signing it, 
intend to bind himself individually or some unknown per¬ 
son; that he did not undertake to obligate anyone; that he 
•treated the matter entirely and strictly as a business mat¬ 
ter, but was influenced by Dann’s unfortunate position. He 
was interested in the Charles Town plant and visited the 

town and told Dann he was interested. His attention being 

I 1 ■ 

called to the language, “we will wish to purchase this com¬ 
pany very promptly,” he said that by “we” pe referred 
directly to Woodhead and Wood with wljiom he had 
74 conferred about it, and in general to thojse interests 
whom those gentlemen might represent, j That wit¬ 
ness did not know at the time what those interests were or 
anything about it, and when he wrote the letter] he did not 
know he was writing it on behalf of anybody [except the 


Washington Gas Light Company, and by the u^e of “we” 
he referred to Woodhead and Wood, Vice-Pre!sident and 
President of the Washington Gas Light Comjpanv, who 
gave him instructions, and that he had received po instruc¬ 
tions from the company as a company. Attention being 
called to the language, “to negotiate in our behjalf for the 
purchase of the property,” and asked if the w<j)rd “our” 
referred to the company, he replied that his superior offi¬ 
cers were instructing him as to what to do, and he was re- 

5—5946a | 


GG 


WASHINGTON GAS LIGHT CO. VS. WALLACE DANN. 


porting in this matter and he meant they were naturally 
the people to whom he reported. 


4k Q. When you wrote that you were 
struct ions of your superior officers? 


acting under the in- 
A. Yes, sir." 


That he was examining a number of situations at that 
time, the places (mentioned before: most of them did not 
have existing plants, but plants were being considered for 
these places. Witness thinks it was the purpose to acquire 
the existing plant where there was one, and where there 
was none, to erect a plant. There was not at that time a 
scheme for selling bottled gas in those localities. He was 
naturally anxious to get some conclusion on this matter, 
and for that reason wrote about prompt action. None of 
the places surveyed were ever purchased by the Washing¬ 
ton Has Light Company, and the projects were abandoned. 
He received a letter from Dann making a claim and took 
it to Wood and discussed it with Wood several times. That, 
two or three days after Plaintiff's Exhibit Xo. 11 was for¬ 
warded to Woodhead, the Charles Town matter was dis¬ 
cussed with Wood and Woodhead. That the first time wit¬ 
ness heard of I hum's claim was about December 1st. That 
on October *20, 1930, he told Dann lie ought to have some 
paper or offer or agreement with Hughes and that it should 
be taken in Dann's name and said he had no evidence 
Hughes was willing to dispose of the plant. That 
75 he never saw any paper showing that Hughes was 
willing to dispose of the plant, and witness must 
have such evidence before he spent any more time on the 
matter. 


On redirect examination, witness testified that as he re¬ 
calls such surveys only one was made with the object of 
securing a purchase price for the plant. That he thinks 
this must have been after October, 1950. Dann did not 
learn anything of that from witness, except that the wit¬ 
ness mav have, verv likelv did, discuss the Cambridge 
property with him. At the time the surveys were made he 
did not know for whose benefit thev were being made. He 
later learned that certain of them were for the Seaboard 
Investment Trust. In writing Plaintiff's Exhibit Xo. 8, he 
meant that this letter would show to an interested party 
that there was a real interest, and that Dann had a right to 
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discuss terms of sale, and prepare a proposition which 
could be considered. It was not his intention jto bind any¬ 
one, and he did not ask Pann to complete or conclude any¬ 
thing, and did not intend to authorize Dann to charge the 
Washington (las Light Company for any possible services, 
and by the phrase, “in our behalf/’ he meant lie was acting 
under instructions and had a principal from Ivhom he re¬ 
ceived instructions and referred to them and Ijimself in an 
official capacity. 

I 

On recross-examination, witness testified tliajt he doubted 
that Goddin contributed anything to the lettei|- of October 
30, 1930. He does not think Goddin called attention to any 
of the language or suggested any change. life identified 
Defendant’s Exhibit Xo. 12, which was offered ^nd received 
in evidence and read to the jury as follows: 

“December 8, 1930. 

“Mr. Wallace Dann. 

(Address omitted.) i 

“Peak Sik: 

j 

“Replying to your letter of December 8th, wojild say that 
in the matter involved we were acting in your behalf. 

“Furthermore, as I told you several times, if you were 

not able to conclude a sale of the property to the 

76 Washington Company, I would put yoju in touch 

with somebodv else and with vour consent I sent in- 

» ♦ 

formation on the property to H. II. Holton & Company, 
who are very much interested in it. I received a letter 
from them, a copy of which is enclosed and hope you will 
be able to meet with their representative when he comes 
down here. 

“You will note that thev are also interested in the water 

* 

company, which 1 told them you were in a position to 
handle. 

“Verv trulv vours, i 

“W. M. Rl'SSFILL, 

“Chief Engineer.” 

HQ 

Harvie W. Goddin offered evidence tending to prove 
various parts of a conversation had with plaintiff on route 
to Charles Town tending to contradict parts of the testi¬ 
mony of plaintiff. He identified Plaintiff’s Exhibit Xo. 5 
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as the form he prepared for plaintiff and identified the lan¬ 
guage. Before leaving Charles Town, plaintiff told him 
Hughes would not sign an agencv agreement or option 
without ]>roof that a reputable company wanted to con¬ 
sider the purchase. On the evening of the day plaintiff was 
told to return to Charles Town, he came to the home of the 
witness about 9.30 P. M. telling witness he was not sure 
how to prepare the option, and witness dictated it to him. 
The first two paragraphs are as dictated by him, but he 
did not dictate the last paragraph. That a week later plain¬ 
tiff advised witness that Hughes signed, and no changes 
were made in the paper but refused to let witness see it 
saying “you have got to put up some money to look at 
this.” 


George B. Fraser testified that Wood was an officer of 
the Washington Gas Light Company from April 1 2, 1930, 
to May 12, 1932. 


Whereupon defendant rested its case. 

Wallace Dann, in rebuttal, testified he prepared Plain¬ 
tiff's Exhibit Xo. a alone in Hughes’ parlor, Goddin taking- 
no part in it; that he prepared Plaintiff’s Exhibit Xo. 9 in 
Hughes' home: that Goddin did not dictate it to him or dis¬ 
cuss it with him beforehand. That his recollection is that 
Goddin, Hall and witness were together on October 21st, 
when Hughes signed it. 

V \ 1 


77 Plaintiff then rested his case in rebuttal. 

The bv-laws of the Washington Gas Light Com- 
pany were, by stipulation, offered and received in evidence 
as follows: 


“Art. 2, Sec. 2. The Board of Directors may appoint 
other committees, jstanding or special, from time to time, 
from among their own numbers, or otherwise, and confer 
powers on such committees and revoke such powers and 
terminate the existence of such committees at pleasure. 

“Sec. 4. The Begird of Directors shall have authority to 
appoint such agents, clerks and assistants as it may deem 


fit and dismiss them at its discretion. * * * and shall 

have the power to delegate any of its powers to any com¬ 
mittee or officer. 



WASHINGTON GAS LIGHT CO. VS. WALLACE I)A XX. 


69 


“Art. 4, Sec. 2. The President shall have general man¬ 
agement and direction, subject to the control of the Board 
of Directors and Executive Committee of thcj business of 
the company, including the power to appointj and remove 
and discharge any and all agents and employees, 
he is made responsible for every duty purely Executive. 

“Sec. 3. In the case of absence of the President, anv 
Vice-President may be vested with all the powers and 
duties * * * of the President during the absence or dis¬ 
ability of the President.’’ j 

It was stipulated that in October, 1930, the KVashington 
Gas Light Company had 1,219 employees and in November, 
1930, 1,189: in October, 1930, Georgetown Gas jLiglit Com¬ 
pany had 131 and in November, 1930, 149; that in October, 
1930, Rosslyn Gas Company had 30, and in November, 1930, 
had 29, and that in October, 1930, the 'Washington (las 
Light Company of Montgomery County and Georgetown 
Gas Light Company of Montgomery County had no sepa¬ 
rate employees. 

i 

i 

Harvie W. Goddin was then recalled by defendant and 
testified to facts transpiring at the interview betjveen plain¬ 
tiff and Russell about two days after he made ihis report, 
tending to contradict the evidence given by plaintiff and 
that plaintiff never showed Plaintiff’s Exhibit No. 9 to 
him or Russell. He heard plaintiff and Russell both dic¬ 
tate Plaintiff's Exhibit No. 8, and that Russell! was very 
much peeved over the matter, and the onljy thing he 
78 wanted to do was to help him get an option without 

tving either Russell or anvone else to it. He viewed 
* • * 9 # 
plaintiff as an outside agent. This view was always in his 

mind. He clearly recalls Russell telling plaintiff that he 

had no authority to buy the Charles Town plant, or its 

stock and bonds, was not committing himself (\v anyone 

else, and was merely investigating the possibilities and did 

not intend to obligate himself or anvone else, and he said 

something about submitting his report. 


Both plaintiff and defendant rested. j 

The Court granted a motion to direct a verdictj in favor 
of the defendant, Woodhead, and denied a similajr motion 
for the defendant, Russell. j 
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The defendant, Washington Gas Light Company, moved 

for a directed verdict in its favor upon the ground that 

there was no evidence to show anv author’dv in Russell to 

% * 

act for it in the matter and upon the further ground that 
the evidence shows the alleged contract could not he hind- 
ing upon the defendant, Washington Gas Light Company, 
because, as to that defendant, it was ultra vires. The Court 
denied the motion to direct the verdict, to which ruling the 
defendant duly excepted. 

Whereupon the Court refused all the prayers offered by 
the plaintiff, nine in number, and denied the following pray¬ 
ers offered by tin* defendant to which action of the Court 
in each instance the defendant duly excepted. 

“Defendant Washington Gas Liqlit Company's Prayer 

No. 1. 


•“The jury are instructed as a matter of law that their 
verdict should be for the defendant, the Washington Gas 
Light Company.” 

“Refused. Kxc.. J. M. IV’ 


“Defendant I Vashinqfon Gas Liqht Com paint's Prayer 

No. 2. 


“The jury are instructed as a matter of law that the 
Washington Gas Light Company possessed no power to 
make the contract declared upon, had no authority to enter 
into tin* said contract declared upon, and that under its 
charter and the laws in force in the District of Columbia 
applicable to it and its business, it had no right, 
7!) power or authority to enter into the contract alleged 
in the declaration, and that the alleged contract de¬ 
clared upon is wholly ultra vires and void, and that your 
verdict must therefore be in favor of the defendant, the 
Washington Gas Light Company.” 

“Refused. Kxc. J. M. P.” 


“Defendant 1 Vashinqfon Gas Liqht Company's Prayer 

No. 3. 

“The jury are instructed as a matter of law that the de¬ 
fendant, Walter M. Russell, had no authority to enter into 
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the contract heroin sued upon for and on behalf of the de¬ 
fendant, the Washington Gas Light Company, 'and had no 
right, power or authority to bind the said defendant, the 
Washington Gas Light Company, in the manncjr and form 
as set forth in the declaration, and that vour verdict accord- 
ingly must be for the defendant, the Washington Gas Light 
Company.” 

“Refused. Exc. J. M. P.” ! 

i 

I 

“Defendants’ Prayer *C\ 

“The jury are further instructed as a matter jof law that 
the plaintiff, Wallace Pann, has a deep personalj interest in 
the outcome of this case and in this connection vlou are fur- 
tlier instructed that where there is such a deep personal in¬ 
terest the temptation to color the testimony is stjrong. You 
are the sole judges of the credibility of the plaintiff and in 
this connection are entitled to consider not onl]y his deep 
personal interest in the outcome of this case but also his 
attitude and demeanor while testifving.” 

i 

“Refused. Exc. J. M. P.” 


“Defendants’ Prayer l D’. 


“The jurv are instructed as a matter of law that if thev 
find from the evidence that the defendant, Walter M. Rus¬ 
sell, advised the plaintiff that in acting for the Washington 


Gas Light Company his power and authority extended only 
to an investigation from an engineering standpoint of the 
said company and the making of a report of his said 
80 investigations to his superiors, then yoiir verdict 
must be for both defendants.” 


“Refused. Exc. J. M. P.” 

The Court charged the jury as follows: 

“The Court (Proctor, J.) : Ladies and gentlemen, there 
are five counts to this declaration. There are three defend¬ 
ants named in the suit. The case is submitted to vou on 
only two counts of the declaration, the secondj and the 
fourth counts. I shall explain them to you more fijilly later. 
As to the three defendants, the case was submitted for your 
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consideration only as to two of them, the Washington Gas 

Light Company and Mr. Russell. As to the defendant, 

Mr. Woodhead, I instruct vou that when vou return vour 

* » • • 

verdict, no matter what it mav he as to the other defend- 
ants, it shall be in favor of the defendant, Mr. Woodhead. 


“Now. that direction on my part, of course, should not 
carrv, and it is not intended to carry, am* intimation to you 
as to what your verdict should be as to the other defend¬ 
ants. The fact that I am submitting the case to you as 
to the other two defendants, is no suggestion that you 
should find against either one of them, or for them. It sim¬ 
ply means that as the evidence has come in, it is for you 
to determine as questions of fact. 

“There is one basic fact upon which Mr. Dann grounds 
his claim. Tn substance, it is this, that Mr. Russell, acting 
for the Washington Gas Light Company, agreed with him, 
Dann, that he, Dann, should obtain a written offer to sell 


the corporate securities of the Charles Town Heat & Light 
Company, and that in doing so he should be paid the sum 


of $3,200. That, in substance, is his claim of what was ac¬ 


tually agreed upon between him and Mr. Russell. There 
are, of course, other things which have been testified to ns 


to the liability of one or the other or both of these defend¬ 


ants, but that is the basic fact as alleged by Mi*. Dann which 
you must consider at the outset and determine. 


“Xow, what is the fact about that? 


“On the one side, vou have Mr. I bum's testimony 

* • • 

81 relating to his meetings with Mr. Russell and his 
conversations concerning this matter. At one or 
more of them, it would appear that Mr. Goddin was present 
and perhaps Miss Faulkner at one or more. At others, 
Mr. Dann and Mr. Russell were alone. Mr. Dann tells you 


his version of these meetings with Mr. Russell. Mr. Rus¬ 
sell gives vou his version of them, and there is some inde- 
pendent evidence coming from the lips of Mr. Goddin or 


Miss Faulkner, and, of course, tliev are circumstances which 


should be considered, and from which you should draw rea¬ 


sonable inferences. 


“Xow, that is what you must consider first: Did Mr. Rus¬ 
sell make such an agreement or assume to make such 


an agreement with Mr. Dann? If you believe, by a fair 
preponderance of the evidence that he did, that Mr. Dann’s 


WASHINGTON GAS LIGHT CO. VS. WALLACE D|ANN. 


73 


claim in that respect is true, then you may pass} on to other 
features of the case, which I will refer to; bi|it if you do 
not believe he has established that fact by a fair prepon¬ 


derance of the evidence, then you need go no 
your verdict will be a general verdict in favor 
defendants. 

“Now, what is meant by a ‘fair preponder 


other, that 
pann is the 


? urther, and 
all of the 

ance of the 

evidence'? You have heard that referred to inanv times 

% 

by counsel, and doubtless have had the judges here instruct 
vou concerning: it. I will instruct vou in mv own wav, be- 

* _ # _ * * i 

cause it is important in this case, as in every) 
vou should understand it thoroughlv. 

“I will apply it concretely to this case. Mr. 
claimant; he is the one that is making the claim. There¬ 
fore, he must establish this basic fact which T have referred 
to by a fair preponderance of the evidence, and you con¬ 
sider and vou take all the evidence in the case which bears 

* # __ v i 

upon that situation, one way or the other. You take that 
which seems in any way to support the claim of Mr. Dann, 
and in a mental way put that on one side, and then you 
take all the evidence which seems, in your judgn ent, in any 
way, supports the claim of the defendants that no such 
understanding was had between Mr. Russell and) Mr. Dann. 
Then you weigh it and try to make an honest effort, bring¬ 
ing to bear your best reason and judgment, your 
82 common sense, drawing upon your experiences as 
men and women as to the probabilities of the situa¬ 
tion, and draw from it all reasonable inferences and deduc¬ 
tions, and when vou have done that ask vourselves which 

• % 

side of this evidence seems to weigh most heavily, which 
side appeals most strongly to your judgment, which side, 
judged in the light of reason and common seijise, seems 
more probable, more likely to be true. Try to jdetermine 
that. Make an honest effort to do so. 

“Then, when vou come to a conclusion as to that, as to 

1 7 

the relative weight of the two sides of that evidence, if it 
should be in favor, if it should weigh more heavilk* in favor 
of the proposition that no such agreement was!made, no 
such understanding was had, it is needless to savithat vour 
verdict should be in favor of the defendants. Why? For 
the obvious reason that instead of the evidence preponderat¬ 
ing in favor of the plaintiff’s claim, it preponderates in 
favor of the defendants; they have affirmatively proved, 
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under those circumstances, that no such thing occurred. 
But it* it weighs more heavily in favor of the proposition 
that such an undertaking was had between Mr. Russell and 
Mr. I)ann, then you-should resolve that basic, essential fact 
in favor of Mr. Dann, the plaintiff. But suppose after an 
honest effort, in which your best reason and judgment have 
been employed, you are unable to say which side weighs 
more heavily, which side seems more likely to be the truth 
of the matter; if you entertain an honest doubt as to where 
the balance, that is, the weight of the evidence does lie, 
under tlrose circumstances you must resolve the question 
in favor of the defendants, because in that event it could 
not be said that it preponderated in favor of the plaintiff: 
and, under those circumstances, the verdict would be in 
favor of the defendants. 

“Xow, as 1 have said, if in your consideration of that 
question, your determination should be against the plaint iff, 
then you need go no further, but if it is in favor of the 
plaintiff's proposition, then you must go further and deter¬ 
mine other questions. As 1 take up those questions, 
83 it is, of course, with no intimation as to what von 
should do one way or the other concerning this 
foundation fact, but it is in order to complete my instruc¬ 
tions and that you may understand other features of this 

case, should vou go that far. It is entirelv for vou to de- 
• » • • 

termine where the weight of the evidence lies; it is entirely 
for you to determine this essential fact, as other essential 
facts in the case, and you will not assume that I am suggest¬ 
ing or intimating in anv wav what vour finding should be. 


“If vou should determine that fact in favor of Mr. Dann, 
then you will go on to determine one or two other questions, 
or, 1 will put it this way: In logical order, you would then 
take up the question as to whether or not the Washington 
Gas Light Company is liable. 

“As 1 have said, I am submitting the case to vou on the 
second and fourth counts of the declaration. First, let me 
say that the second count is against the Washington Gas 
Light rompany, and in its barest outlines, it alleges that 
the company did employ the plaintiff, Mr. Dann, to obtain 
a written offer to sell the plaintiff the outstanding stock 
and bonds of the Charles Town Heat & Light Company for 
$25,700, excepting some one bond and a few shares of 
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stock that have been mentioned, and that it, the |Washington 
Gas Light Company, agreed to pay the plaintiff $‘>,300, 
and that plaintiff obtained such a written offer ns was de- 
si red by the (las Light Company, and so notified the Gas 
Light Company that he had such an offer, and that not¬ 
withstanding the fact that he had put it in the form of an 
agreement with the company, the company | refused to 
pay him the $3,300. j 

“Now, that involves this question: Was Russell author¬ 
ized to make such an agreement with Dann in behalf of 
the Washington Gas Light Company? The Washington 
Gas Light Company says he was not; he was merely the 


Chief Engineer; lie simply had operating dut 
addition to that, duties to investigate the opt 


|ies, and, in 
rating fea¬ 


ture's of outside plants in which the Gas Light Company 
was making investigations. That is it in substance, and 
if I make any error in those short descriptive fea- 
84 tures of the testimony, I wish counsel would correct 

me, because I do not want any misunderstanding 
about those. 

“Xow, is that true? Is it true that Russell’s authority 
did not extend to the point of making any such agreement 
that it is alleged he made with Dann? It is| necessary, 
then, that Mr. Dann should establish, by a fqir prepon¬ 
derance of the evidence, that Mr. Russell had such author¬ 
ity. I will not stop to review the evidence on i that ques¬ 
tion at all, but there is a great deal of evidence pro and 
con upon it, and you should consider it all very| carefully; 
you should segregate it, as I have suggested, on the two 
sides, and then determine whether Mr. Dann, the plaintiff, 
has established to your satisfaction, by a fair preponder¬ 
ance of the evidence, that such authority did exist in the 
hands of Mr. Russell. | 

“If so, you will resolve the question in fa'jor of the 
plaintiff, but if the evidence on that question, in your judg¬ 
ment, is in favor of the contention of the Gas Ljight Com¬ 
pany, that such authority did not exist, or if, after a fair 

* * * ,i 

consideration of the testimony, you are uncertain, you are 
doubtful, as to where the weight of the evidence lies, you 
should resolye that question in favor of the Washington 
Gas Light Company, and as to the Gas Light I Company 
vou should return a yerdict in their favor. 
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“Now, of course, that question also involves the under¬ 
lying question, which I have referred to at the outset, that 
not only did Mr. Russell have the authority, hut that ho 
actually did this thing, that he actually did agree with Mr. 
Dann that ho would he paid $3,300 if he went to Charles 
Town and obtained this written offer to sell the securities 
of the (diaries Town, Heat & Light Company. If you 
should find this question in favor of Mr. Dann, namely, 
that Mr. Russell had this authority, and he did exercise 
it, that he did have this agreement, made this agreement 
with Mr. Dann, then the verdict should he in favor of the 
plaintiff against the Washington Gas Light Company, and 
under those circumstances your verdict should he in favor 
of Mr. Russell, because you cannot return a verdict against 
both Mr. Russell and the Washington Gas Light 
So Company. 

“Xow, if you should find that tlie Gas Light Com¬ 
pany did not repose such authority in Mr. Russell and Mr. 
Russell did not have the authoritv to make such an agree- 
ment, then your verdict, as I say, should he in favor of 
the Gas Light Company, and that reduces the case to this 
question: Is Mr. Russell liable? If Mr. Russell had no 
such authority to act for the Gas Light Company, but if 
he did act in a way which was an assumption of authority 

that he did not have, that is, if bv his words and conduct, 

♦ 

he led Mr. Dann to believe that he had the authority to 
make such an agreement with Mr. Dann, and, of course, 
that he actually did make such an agreement with Mr. 
Dann, so that Mr. Dann was led on to make this agree¬ 
ment. believing lie was making it with the Washington 
Gas Light Company, and pursuant to it went on and per¬ 
formed services, then, under those circumstances, Mr. Rus¬ 
sell would be liable, and your verdict would be against 
Mr. Russell, not necessarily for the $3300, but for such 
reasonable sum as you think will fairly compensate Mr. 
Dann for his services rendered, or for anv loss or damage 
he has suffered in the matter. 

“Xow, as to the authority; as bearing upon the ques¬ 
tion as to whether Russell did have authority to make such 
an agreement, you, of course, will consider carefully all 
the matters that have been referred to in the evidence and 
referred to bv counsel. 
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“I have onlv this further observation to' make, that 
though there may not have been any formhl authority 
given by the Board of Directors, or any written authority 
given to Mr. Russell, if the course of business, the course of 


conduct was such or had been such for a long enough period 
before to have it appear to form a reasonably ground for 
belief on the part of Mr. Russell that he had t^ie authority 
to act this way for the company, and to create |in the mind 
of Mr. Dann the apparent authority of Mr. Rjussell to so 
act, then such authority may be inferred. You I would have 
the right under those circumstances to presuijie that Mr. 
Russell did have such authoritv, but it must be skucli a long- 
established course of conduct of its business as it 
86 was carried on between the head of the company 


and Mr. Russell as to lead a reasonably person to 


believe that Mr. Russell had the authority tp make an 


agreement with Mr. Dann of the kind Mr. Dann | claims was 
made, upon which any such presumption as tlijit could be 
grounded. 

“Moreover, it must be understood that the situation was 


such as to reasonably present to Mr. Dann tli(> apparent 
authoritv of Mr. Russell to make such an agreement. If 
(*ither one of those things was lacking, then vrtur verdict 

* i 

should be in favor of Mr. Russell. j 

“On the one hand, Mr. Dann claims that Mr. Russell did 
make this agreement, that his conduct and his words 
merelv led him to believe that he had the authoritv. On 
the other hand, Mr. Russell claims that he clearlv indi- 
eated to Mr. Dann that lie had no authoritv to| deal with 

i 

the question of his compensation, that as far as he could 
go was to pay his expenses, that the matter o|f compen¬ 
sation would have to be attended to by those above him. 
Of course, if it is true that bv the words and conduct of 


Mr. Russell, Mr. Dann was informed that Mr. Russell had 
no authoritv to deal with him upon the questio^ of com¬ 
pensation, then your verdict should be in favor of Mr. Rus¬ 
sell. In fact, it should be in favor of both of the defend¬ 
ants, because, under those circumstances, no va 
ment was made. 

“There is another phase of this case that I should briefly 
refer to. 

“If the situation involves compensation by Mij. Hughes 
to Mr. Dann for the services in consummating thfe sale; in 


j id agree- 
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other words, if it was understood between the parties that 
Mr. Dann was to look to the seller for a commission, then, 
of course, under those circumstances, your verdict should 
be for the defendants. Of course, as T said before, if Mr. 
Russell’s information to Mr. Dann was to the effect that 
his work and authority for the company merely extended 
to the investigation of the engineering features, these out¬ 
side* things, operating features, that he had no authority 
to make a contract for the payment or to make a contract 
for the purchase of securities of outside plants—if those 
things were indicated to Mr. Dann, under those cir- 
87 cumstances your verdict should be for both of the 
defendants. 

‘‘I am merely briefly running over some prayers which 
were granted in behalf of the defendants. 

“One of the prayers for the defendants which has been 

granted, is to this effect, that if Dann in procuring the 

option from Mr. Hughes was voluntarily undertaking on 

his own part to do so for the purpose of endeavoring to 

sell the option to the Gas Light Company and a profit to 

himself, then, of course, your verdict would be for the 

defendants. That merelv states in another wav what I 

• • 


have alreadv stated to vou. 

* * 

“Now, there is one other subject that I want to refer to, 
and that is as to the credibility of the witnesses. 

“There have been quite a few witnesses who testified. 
Included among those have been Mr. Dann on the one side 
and Mr. Russell on the other. Of course, the value of anv 


witness' testimony is the quality of that testimony, the 
truth of it, and so it is very important that you should care¬ 
fully judge the weight to be given to the testimony of each 

and everv witness who has testified. In other words, vou 
• • 


are the sole judges of credibility, and that imposes aceord- 
inglv the dutv of carefullv testing the truth of their testi- 
mony. You, of course, in every case will take into con¬ 
sideration the fact of anv interest which a witness mav 

* * 

have in the outcome of the case. Where actual parties to 

the case test if v, of course, tliev have an interest in its out- 

come. It is for vou to determine whether the testimonv 

• • 

has been at all colored or distorted by their interest, and 


whether that has led them to depart from the truth. You 

will alwavs consider that. It is for vou to determine, both 
• • 

as to Mr. Dann and Mr. Russell, to what degree, if at all, 
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their testimony has been so affected, and finally to give to 
their testimony that weight to which you think it is entitled. 
Their testimony, as that of all other witnesses, shall also 
he .judged in the light of other circumstanced that would 
naturally suggest themselves to you in judgingjof the state¬ 
ments of any person made upon some serious matter, as 
to which vou are anxious to know whether tliev are 
SS telling the truth. You will, of course, chrefullv con- 
sider the manner in which tliev testify, their de- 
meanor, their interest or lack of interest—sneaking now 
of other witnesses than the parties themselves, whether 
tliev have displaved anv interest or lack of interest in tin* 
case, and whether they actually have any interest in the 
case. 

“Another important thing to consider is whaj were their 
opportunities for knowing the things about (which they 
have testified, what is their intellectual capacity to have 
properly observed or properly have recorded those facts 
within their memories, and to accurately portray them to 
you here in court, on the witness stand, because, after all, 
honesty is the big thing in the testimony of every witness. 
That is the first thing. Then comes their accuracy, because 
witnesses may be entirely honest, and yet, for one reason 
or another, as I have indicated, however honest tliev mav 

■ ... i 

be, they may be making a mistake. | 

“Those are things for vou to determine. Judge of the 
credibility of each witness, giving to it the weight which in 
your impartial judgment it is fairly entitled. 

“Now, finally, in deliberating upon this matter, you, of 
course, will elect your foreman, who will prcshhj* in a way 
which will allow your deliberations to be conducted fairly, 
with an opportunity for each to express his views, and each 
of vou will be anxious to listen to the views of others be- 
cause, of course, finally, you all have to agree jupon any 
verdict that is rendered. (Jo into the jury robin with a 
view to discussing this evidence fairly, without thj* slightest 
sympathy for or prejudice against either one paj’ty or the 
other, because vou are not concerned with the persons or 
the parties themselves. You have nothing to do \jrith them. 
Sympathy should play no part whatever in tin* deliberation 
of any jury, and any jury which is influenced by sympathy 
on the one hand or prejudice on the other is eijther con- 
sciouslv or unconsciously violating the very solemn oath 
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taken as jurors to decide the case solely upon the evidence. 

“Now, I know vou want to do vou dutv, so vou 
8.0 will eliminate any such considerations, whether it he 
for one party or the other, for or against either one 
of these parties. It is purely a mental problem for you. 
You are to deal with the facts and to do so in a calm and 
dispassionate way, judging' of the evidence and coming to 
your conclusions in the light of cold, calm reason, singling 
out the very truth and letting that truth lead vou when* it 
will, and then expressing your verdict in accordance with 
that proof and those conclusions as they are thus found 
bv vou. 


“If you will do that, you will end your duty as jurors 
with a feeling, dbubtless, that you have performed your 
duties well. 


“I will leave the case with you, unless there is something 
that counsel wishes to call mv attention to. 

“Mr. Horning: If your Honor please, I must apologize to 
your Honor, but I feel that I must call this sort of matters 
to vour attention because of the fact that the Court of 
Appeals in opinions which your Honor has read time and 
time again, has pointed out that an exception is waived, 
unless tlie matter is specifically called to the attention of 
the trial justice at the conclusion of the trial, in tin* court 
room and in the presence of the jury, and with that in view 
I feel that it is pertinent to call these matters to your 
attention. 

“At this time, if the court please, I ask your Honor to 
renew the exceptions previously urged by me on all of tin* 
matters which have been excepted to during the course of 
the trial. 


“The Court: Yes. Of course, it will be understood on 
both sides that any exceptions taken by counsel on either 
side will be reserved to them. 


“Mr. Horning: Thank you, sir. 

“The Court: As well as to my rulings on the prayers. 

“Mr. Horning: And specifically, sir, I would like to 
except to that portion of your Honor’s charge, wherein you 
submitted the question to the jury of the evidence on the 
power of the company to make the contract declared upon, 
being as shown in the prayer for the Washington (las Light 
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Company, that there would not be an\j evidence to 
HO submit to the jury on that proposition, j 

“May I ask that we he allowed to takcj the position 
as shown by the prayer, and as we say now, th]at there was 
no evidence on that t j 

“The Court: That is covered in that line of tllie prayer. 
“.Mr. Horning: That is correct, but I wish to specifically 
note an exception to that portion of the chargcj, just out of 
an abundance of caution. 

“The Court: That is ]>erfectly proper. 

“Mr. Horning: Then, if your Honor ])lease, in your 
charge, you covered fairly substantially Russell's prayer 
Xo. 2 and defendants’ prayer B, which you "ranted, except 
the last portions thereof, which involved incidentally the 
question of the burden of proof. In other woj-ds, if theii 
minds are fairly balanced on the subject, youi 
frequently throughout the charge, ‘If you find 
is true, then your verdict should be for the plaintiff,’ which 
I think might be clarified, and I would ask your Honor to 
read specifically defendant Russell’s prayer Xo. 2 and 
defendants' prayer B. 

“The Court: 'Well, I will read them, if there is anv 

* 

doubt about it. j 

“Mr. Horning: I would appreciate it. 


Honor said 
It his or that 


“The Court: I do not recall just what I said 


, but I will 


read these prayers, if there is any doubt about it: 


i i , 


The jury are instructed that before the |defendant, 
Walter M. Russell, could be held individually j liable, the 
plaintiff has the burden of proving, by a fair preponder¬ 
ance of the evidence, that the said defendant, ip excess of 
and beyond his instructions and authority, agreed to pay 
to the plaintiff tin* sum of $5,200 to obtain a written offer 
to sell to the plaintiff the stock and bonds thenl outstand¬ 
ing, with the exception of one bond previously lpst, of the 
Charles Town Heat and Light Company, of Charles Town, 
West Virginia, signed by the owners thereof at a|nd for the 
price of $25,700. If you believe from the evidence that the 
defendant, Walter M. Russell, did not so contract 
01 and agree with the plaintiff, or if, from the! evidence, 
your minds are evenly balanced as to whether he did 
so contract and agree, then your verdict must tyc for the 
defendant, Walter M. Russell.’ 

6—5946a 
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“The Court: I think, in substance, I told them that. 

“Mr. Horning: 1 think all excepting the last part, and 
the same is true as to defendants’ prayer B. You covered 
the first part. 

“The Court: Defendants' prayer B! 

“Mr. Horning: Yes. 

“The Court: Well, I will read that. 

“ ‘The jury are instructed as a matter of law that before 
the plaintiff is entitled to recover against either defendant, 
you must be satisfied by a fair perponderance of the evi¬ 
dence that the plaintiff in negotiating for the sale of the 
outstanding stock and bonds in the diaries Town Heat and 
Light Company was an agent of either defendant.' 

“That is, he was acting either for Mr. Bussell under the 
circumstances that I have mentioned, or the Has Company. 

4 4 4 If you believe, from the evidence, that plaintiff under¬ 
took to act and did act as the agent for the vendor, Mr. 
Hughes, or if, from the evidence, vou cannot determine 
whether the plaintiff acted as an agent for either defend¬ 
ant as an agent for Mr. Hughes or as an independent nego¬ 
tiator, then your! verdict must be for the defendants.' 

“Mr. Horning: Thank you, sir. 

“There is just one other point that I want, out of abund¬ 
ance of caution, specifically to except to your Honor's 
charge on. That 1 is the portion of it wherein you state that 

the authoritv of Russell might be inferred. We take the 
» * 

position that some action of the Board of Directors would 
be necessarv, and that is in accordance with the same line 
of argument that we have had out of the presence of the 
jury. 

“The Court: Yes. 

“Mr. Lambert: Your Honor used the words once that he 

had authority from the heads of the company. 1 do 

92 not understand exactlv what vou mean bv ‘the heads’ 

• * * 

of the company. 

“The Court: Xo. I think I made some reference to that, 
but not just in that way. I think I said, if there had been 
previously to this these dealings between Mr. Dann and Mr. 
Russell a course of conduct- 

44 Mr. Lambert: I do not happen to refer to that. 

44 The Court: A course of conduct between Mr. Wood and 
Mr. Russell and lie had reasonable ground- 
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“Mr. Lambert: No; what I referred to was Ihis—and I 
took the words down as you said them—between Mr. Rus¬ 
sell and the heads of the company, there was sucfi an agree¬ 
ment or understanding or direction. I did not |know what 
vour Honor had in view in using the words ‘heads of the 

, i 

company. 

“The Court: Of course, I was referring to the] President. 

“Mr. Lambert: I supposed so. Then, as to ^he feature 
of presenting any evidence that the President Iliad author¬ 
ity, we want to reserve our exception. 

“The Court: Yes. j 

“Mr. Horning: That is all, sir. j 

“Mr. Sullivan: May I suggest to your Honor tljat I would 
like an exception to run to those prayers that we (have here¬ 
tofore reserved an exception to? 

“The Court: Yes. I 

“Mr. Sullivan: That have either been embodied in your 
Honor’s charge or have been separately read to the jury by 
your Honor referring, as I see it now, to Russell’s prayer 
No. 2 and prayer lettered D. Your Honor incorporated the 
substance of them in your charge, and to that only we wish 
to except. | 

“The Court: Yes. Whatever prayers have beeji refused, 
of course, your exception will be reserved to. 

“Mr. Sullivan: Yes. 

“The Court: Is there anything else, Mr. Sullivan? 

“Mr. Sullivan: That is all. 

“The Court: Now, just let me say in conclusion, ladies 
and gentlemen, that the case is submitted oji the sec- 
93 ond count and the fourth count as to the defendants, 
the Washington Gas Light Company and Russell. 
Your verdict shall be in favor of the defendant, Wjoodhead, 
under all circumstances. If you do find in favor of the 
plaintiff, as against the Gas Light Company, then, cff course, 
your verdict shall be against the Gas Light Company, in 
which event, however, it must be in favor of Mr. Russell, 
and if you find it is against Mr. Russell, then vour verdict 
would necessarily be in favor of the Gas Company].” 

I 

I 

The foregoing is the substance of all of the t^stimonv 
bearing upon the exceptions herein reserved on tyehalf of 
the defendant. 

And thereupon, and as all of said exceptions wjere duly 
noted and allowed as aforesaid and duly entered ijipon the 
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minutes of the Court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so that 
tlie defendant may have its case reviewed on appeal, the de¬ 
fendant, by its attorneys, moves the Court to sign and seal 
this, its Bill of Exceptions, to have the same force and effect 
as if each and every one of said exceptions had been sepa¬ 
rated signed and sealed, which motion is granted bv the 
Court; and thereupon the defendant tenders this, its Bill of 
Exceptions, and requests the Court to sign and seal the 
same, which is accordingly done, now for then, this 24th 
dav of April, 1933. 

JAMES M. PROCTOR, 

Approved: Justice. 


WILTON J. LAMBERT, 


WILTON J. LAMBERT, 

R. II. YE ATMAN, 

R. II. YEATMAN, 
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CUrntrt of Appeals, Sistrirt of (Enlumbia 

April Term, 1933. j 


No. 5946. 


Washington Gas Light Company, 
A Corporation, Appellant, 

vs. 


Wallace Dann, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. j 

This is an appeal from a judgment entered \n the 
Supreme Court of the District of Columbia, after a 
verdict of a jury, in favor of the appellee, plaintiff 
below, against tlie appellant, a corporation, defendant 
below, in an action for breach of contract. Appellee is 

i 
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hereinafter referred to as the plaintiff and appellant 
as the defendant. The action was commenced by dec¬ 
laration filed February 2, 1931, in the court below, 
which declaration contained five counts. In the first 
count, the plaintiff sued as defendants the Washington 
Gas Light Company, a corporation, Frank A. Wood- 
head, and Walter M. Russell, alleging, in substance, 
that on or about the 8th day of October, 1930, plaintiff 
requested employment from the defendant, Frank A. 
Woodhead, vice president of the Washington Gas 
Light Company, and was referred by him to the de¬ 
fendant, Walter M. Russell, its chief engineer; that the 
Washington Gas Light Company, through Walter M. 
Russell as its chief engineer, or the defendants Wood- 
head and Russell jointly, or the defendant Russell indi¬ 
vidually, employed the plaintiff to secure for the Wash¬ 
ington Gas Light Company, or Woodhead and Russell 
jointly, or the defendant Russell individually, a writ¬ 
ten offer to sell to the Washington Gas Light Company 
or to the said Woodhead and Russell or to the defend¬ 
ant Russell, the stock and bonds then outstanding, with 
the exception of one bond previously lost, of the 
Charles Town Heat & Light Company of Charles Town, 
West Virginia; that in pursuance of said employment 
at the request of the Washington Gas Light Company 
or of defendants Russell and Woodhead jointly, or of 
the defendant Russell individually, the plaintiff went 
to Charles Town, West Virginia, assisted in the inspec¬ 
tion and study of the gas plant there located, and 
reported to the defendants and was thereupon in¬ 
formed bv the defendant Russell that the defendant 
Woodhead, as vice president, and one George A. Wood, 
as president of defendant corporation, had authorized 
the defendant Russell to purchase said stock and bonds 
for the Washington Gas Light Company; that they 
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were willing to pay for the same the price of! $32,500 
or such less price as the property could be Obtained 
for; that the Washington Gas Light Company or 
Woodhead and Russell jointly or Russell individually 
authorized the plaintiff to obtain from the o\|ners of 
the said stock and bonds a written offer for ^lie sale 
of the same to the defendant corporation or tcj the de¬ 
fendants Woodhead and Russell jointly or to the de¬ 
fendant Russell individually; that the plaintiff], by the 
acts and course of conduct of the defendants Wbodhead 
and Russell was authorized to act for the Washington 
Gas Light Company; that it was the intention jof Rus¬ 
sell to bind the Washington Gas Light Company which 
had duly authorized the defendant Russell to [act for 
it; that the plaintiff did secure in his name hs pur¬ 
chaser, a valid written offer to sell said stdck and 

i 

bonds then outstanding as agent for the Washington 
Gas Light Company or for Woodhead and Russell 
jointly or for Woodhead and Russell individually at 
the direction of Russell; that it was agreed between 
the plaintiff and the Washington Gas Light Copipany, 
if Russell was acting for or on behalf of the Washing¬ 
ton Gas Light Company, or between the plaintiff and 
Woodhead and Russell jointly, or between the plaintiff 
and Russell individually, in accordance with the true 
character in which Russell was acting, that the plain¬ 
tiff should be paid the sum of $3,000 for his said serv¬ 
ices and should be paid the additional sum of $^00 for 
expenses in connection with said services; tljat the 
plaintiff was, on the 11th of November, 1930, advised 
bv Woodhead that the Washington Gas Light Com- 
pany had decided not to purchase said stock and bonds 
as it was not the policy of the company to buyjplants 
where customers numbered less than one thousand; 
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and that the plaintiff was not paid, in accordance with 
the agreement, the said sum of $3300 or any part 
thereof, by any of the defendants (R. pp. 1 to 5). 

In the second count of the declaration, plaintiff sued 
as defendant the Washington Gas Light Company 
alone, alleging, in substance, that on October 8, 1930, 
that defendant employed the plaint iff to obtain a writ¬ 
ten offer to sell to the plaintiff the stock and bonds 
then outstanding of the Charles Town Ileat & Light 
Company for the price of $25,700 agreeing to pay to 
the plaintiff the sum of $3300 compensation for his 
services and expenses and that the plaintiff, acting as 
agent for said defendant corporation, obtained said 
written offer for the sale of the said stock and bonds 
but was not paid the sum of $3300 or any part thereof 
by that defendant (R. p. 6). 

In the third count, the plaintiff sued as defendant 
Russell as an individual, in the event that he did not 
intend to bind the Washington Gas Light Company but 
intended to bind himself personally or an undisclosed 
principal, upon the same contract and alleged the same 
breach (R. p. 7). 

In the fourth count, plaintiff sued as defendant Rus¬ 
sell individuallv in the event that he was not authorized 
by the Washington Gas Light Company to employ the 
plaintiff to make the contract sued upon and acted 
without authority and misled plaintiff into believing 
that he was dulv authorized to enter into the contract 
declared upon. This count alleged, in substance, that 
on the 8th of October, 1930, Russell, by representing 
and warranting to the plaintiff that he was the agent 
of the Washington Gas Light Company duly authorized 
by that company to employ the plaintiff to obtain the 
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said written offer to sell the stock and bonds then out¬ 
standing of the Charles Town Heat & Light Company, 
as pretended agent of the Washington Gas Light Com¬ 
pany employed the plaintiff to obtain a written offer 
to sell said outstanding stock and bonds for tjhe price 
of $25,700 and, as such pretended agent, agreb to pay 
to the plaintiff the sum of $3300 for his services and 
expenses incurred in obtaining such written coffer. It 
then alleged that the plaintiff obtained such written 
offer for such sale; that Russell was not the bgent of 
the Washington Gas Light Company and hacjl no au¬ 
thority or power from the Company to employ plaintiff 
to obtain the said written offer for said sale and 
and therebv the agreement was void; and that bv rea- 
son thereof and of the refusal of the Washington Gas 
Light Company to pay to plaintiff the agreed compen¬ 
sation, the plaintiff was deprived of the benefit and 
advantage he would have derived and acquired from 
the completion of the agreement and the paypient of 
tlie compensation. It further alleged the failure of 
Russell to pay to the plaintiff the agreed price of $3300 
(R. pp. 7, 8). 

The fifth count sued the Washington Gas Ligjit Com¬ 
pany, Woodhead and Russell upon a quant um\ meruit 
for money payable for services rendered at | the re¬ 
quest of the defendants of the value of $3300 (K. p. 8). 

A motion to strike the declaration and eac!h count 
thereof was filed averring improper joinder of| counts, 
but, treated as a demurrer to the declaration, w&s over¬ 
ruled (R. pp. 9, 10). 

The plea of the defendant Washington Gas Light 
Company, admitted its corporate existence, thb official 
positions of the two individual defendants and the non- 
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payment to the plaintiff of $3300 or any part thereof, 
It denied that it authorized Russell and Woodhead to 
so employ the plaintiff, and averred that neither of 
the two individual defendants, as agent of the Wash¬ 
ington Gas Light Company, had authority to enter into 
the alleged contract. The plea then averred that, under 
the charter of the Washington Gas Light Company 
and the laws in force in the District of Columbia appli¬ 
cable to it and its business, it had no right, power or 
authority to enter into the contract alleged in the de¬ 
claration and its individual co-defendants had no right, 
power or authority to bind it in the manner and form 
as set forth in the declaration. It further alleged that 
if the individual defendants or either of them attempted 
to enter into the alleged contract with the plaintiff for 
and on behalf of the company their or his acts were 
null and void and of no binding force and effect on the 
company and that the alleged contract, if attempted to 
be made by the individual defendants, was and is ultra 
vires and wholly void (R. pp. 10 to 12). 

The plea of the defendant Walter M. Russell, in sub¬ 
stance, admitted his employment as chief engineer of 
the Washington Gas Light Company and the non-pay¬ 
ment to the plaintiff of the $3300 sued for. It specifi¬ 
cally denied that, as an individual or jointly with the 
defendant Woodhead or as agent of the Washington 
Gas Light Company, he employed the plaintiff to per¬ 
form the services alleged and that, as agent of the 
Company, he agreed to pay to the plaintiff $3300 or any 
other sum whatever as compensation for said alleged 
services. It denied that he misled the plaintiff con¬ 
cerning his authority, and that at his instance and re¬ 
quest the plaintiff procured the written offer alleged. 
It averred that he advised the plaintiff that he had 
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no authority to bind the Washington Gas Li«fht Com¬ 
pany and that said company had no authority to make 
such a purchase. In said plea he denied the agreement 
declared upon and alleged that the procurement of the 
written offer constituted a voluntary undertaking on 
the part of the plaintiff for the purpose of endbavoring 
to subsequently sell the option at a profit to the plain¬ 
tiff (R. pp. 12 to 14). 

The plaintiff demurred to each of these pleas;. These 
demurrers were overruled by Judge Bailey (ifc. p. 15). 

Issue was joined upon these pleas. The tria^ Decem¬ 
ber 7, 1932, resulted in a verdict, and judgments there¬ 
upon, in favor of the plaintiff against the Washington 
Gas Light Company in the sum of $3,300 and jin favor 
of Russell and Woodhead, the latter verdict being by 
direction of the Court. 

i 

The evidence, though conflicting in many particu¬ 
lars, tended to establish the following facts :j During 
October, 1930, Walter M. Russell was chief Engineer 
of the Washington Gas Light Company in charge of 
the manufacturing, distribution and service depart¬ 
ments, Frank A. Woodhead was executive vice presi¬ 
dent of that Company in charge of operations (R. p. 39 
and p. 52) and George A. G. Wood was president of 
that company in general charge of the bP era ti° n 
thereof (R. p. 34). That company had, in jOctobcr, 
1930, 1,219 employees. Neither Woodhead ^ior Rus¬ 
sell had ever been members of the board of directors 
of that company (R. pp. 56, 57 and 69). It was incor¬ 
porated by special act of Congress on July 8, j.848, and 
Sec. 7 of the Act of Incorporation expressly limited 
the power and authority of the company to tile manu¬ 
facture and sale of gas within the District of Columbia 
solely (R. p. 57). 
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By a general as distinguished from a special act of 
the Congress of the United States, passed March 4, 
1913 (7 Stats, at L. 974 et seq.) as part of the appro¬ 
priations bill for the District of Columbia, it enacted 
the Public Utilities Act for the District of Columbia. 

Prior to October 6, 1930, plaintiff, an engineer, was 
out of employment and sought it from Mr. Charles T. 
Claggett of the Chesapeake & Potomac Telephone Com¬ 
pany who gave to the plaintiff a card of introduction 
to Woodhead whom the plaintiff saw on that date and 
who effected an introduction of the plaintiff to Rus¬ 
sell. This interview lasted for a few moments and, 
at Russell's request, the plaintiff later met Russell at 
the latter’s office in the 29th Street building of the 
Washington Gas Light Company when the plaintiff 
outlined his qualifications for a position with the com¬ 
pany as an engineer (R. pp. 57 and 58). Plaintiff was 
advised there were no vacancies for engineers. He 
then stated his ability to locate small gas companies 
which might be purchased among which was the 
Charles Town Heat & Light Company. Russell ad¬ 
vised the plaintiff that he would send an engineer there 
to examine the property if plaintiff would accompany 
the engineer. Russell called in Goddin and requested 
him to go to Charles Town, West Virginia, to examine 
the plant and equipment to learn what the town offered 
by way of possibilities and to report thereupon to him, 
instructing Goddin to pay from his usual expense ac¬ 
count the expenses of the trip for both plaintiff and 
Goddin. Russell, on this occasion, told plaintiff that if 
the Charles Town property were for sale, plaintiff 
could act as the agent for Mr. Hughes, the owner of the 
majority of the outstanding stocks and bonds and 
plaintiff with that understanding departed with God¬ 
din (R. p. 58). Russell did not agree individually or 
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for the "Washington Gas Light Company to pajy plain¬ 
tiff anything for his services and the understanding 
was that if anything resulted plaintiff should! look to 
Mr. Hughes for his compensation (R. p. 58). The trip 
was made to Charles Town in the plaintiff’s automo¬ 
bile. Goddin made an engineering and commercial 
survey of the Charles Town Plant and reported orally 
and in writing thereupon to Russell (R. pp. 26, 28, 33). 
Under Russell’s direction, between July and October, 
1930, Goddin had made surveys in nearby Virginia, 
Maryland and West Virginia (R. p. 27). 


On October 14, 1930, plaintiff secured fr<^m Mr. 
Hughes a written agreement to pay to the pla|intiff a 
ten per cent commission on the sale of his interest in 
the Charles Town plant, the sale price of $22,3(|o to be 
used as the first offering price and agreed therein to 
pay a $2,000 commission to the plaintiff on t)ie sale 
price of $22,300 which written agreement was offered 
and received in evidence as Plaintiff’s Exhibit No. 5 
(R. p. 38). Plaintiff testified that he prepared and ex¬ 
hibited this paper writing to Russell (R. p. 39) and to 
Goddin (R. p. 39) but Russell testified that he did not 
see Plaintiff’s Exhibit No. 5 until the trial of tljie case 
(R. p. 58) and Goddin testified that he prepared the 
form of this exhibit but was advised by the plaintiff 
that Mr. Hughes had refused to sign it (R. p. 68)1. 


On several occasions between October 16 ancf Octo¬ 
ber 20, plaintiff saw Russell. Plaintiff testified that, 
on October 20, 1930, Russell stated that he had talked 
the matter over with Wood, president of the Washing¬ 
ton Gas Light Company, and with Woodhead, i^s vice 
president; that “he said they had decided to purchase 
the plant and that they would pay $32,500 for it’|’; that 
he then showed Russell Plaintiff’s Exhibit No. |5 con- 
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taining Mr. Hughes commitment to sell the plant for 
$22,300; that he was thereupon requested by Russell 
to return to Charles Town without delay to secure an 
agreement from Mr. Hughes; that he then requested 
Russell to give him something which he could show to 
Mr. Hughes and that thereupon Russell wrote Plain¬ 
tiff’s Exhibit Xo. 8 (R. p. 42). Plaintiff further testi¬ 
fied that Russell then advised him that he should have 
for his services the difference between $32,500 and the 
price for which the plant could be purchased and 
plaintiff was to work on that basis. Plaintiff’s version 
of the conference of October 20,1930 was denied by the 
defendant Russell and by the disinterested witness 
Goddin (R. pp. 59, 69). Concerning this interview of 
October 20, 1930, Russell testified that, when pressed 
by the plaintiff for a statement concerning his com¬ 
pensation, lie advised plaintiff that he must put him¬ 
self in a position to talk business, to which the plaintiff 
replied that he was handicapped by being unable to 
show any real or tangible interest in the Charles Town 
plant on the part of anyone and that he must have 
something tangible indicating a real interest to show 
to Mr. Hughes, stating “Write me a letter” and Rus¬ 
sell thereupon wrote Plaintiff's Exhibit Xo. 8 which 
the plaintiff stated he could show to indicate to whom 
he was talking in Washington (R. p. 59). Russell fur¬ 
ther testified that in this conversation he advised plain¬ 
tiff several times that he had no authority to bind the 
Washington Gas Light Company or to buy the stock 
and that he was simply making an engineering survey 
in order to make a report, lie did not agree with the 
plaintiff for compensation to be paid by himself or any¬ 
one connected with a possible purchaser and made no 
agreement with the plaintiff for his compensation. 
Russell was corroborated in this testimonv bv Goddin 

w % 
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who testified that Russell advised the plaintiff! that the 
only thing he wanted to do was to help the (plaintiff 
secure an option without tying or binding either Rus¬ 
sell or anyone else; that he viewed the plaintiff as an 
outside agent; that the witness clearlv recalls Russell 
telling the plaintiff that he, Russell, had no authority 
to buy the Charles Town plant or its stock and bonds, 
was not committing any one else and was merely in¬ 
vestigating the possibilities and that he did no^ intend 
to obligate himself or anyone else and that Ruspell told 
the plaintiff that he would submit his reporj: to his 
superiors (R. p. 69). \ 

i 

At the time of the trial of the case, neither Russell 
nor Woodhead nor Goddin was any longer employed by 
the Washington Gas Light Company (R. pp. 27,,52, 62). 

By Plaintiff’s Exhibit No. 8, Russell intended the 
letter to show that he was aware of the plaintiff’s 
negotiations which had his approval. He wrote it in 
his capacity as chief engineer of the Washington Gas 
Light Company, intending to write it on benalf of 
those persons who had instructed him to interejst him¬ 
self in surveys, whoever they might be, and intending 
neither to bind himself individually or some unknown 
person nor to undertake to obligate anyonte He 
treated the matter entirely and strictly as a business 
matter but was influenced by the plaintiff’s unfortu¬ 
nate position. By the word “we” in said letter, he 
referred directly to Woodhead and Wood with! whom 
lie had conferred and in general to those interests 
which those gentlemen might represent which were un¬ 
known to him at that time. He had received jno in¬ 
structions concerning the same from the Washington 
Gas Light Company as a company. By the use of the 
word “our” in said letter, he refered to his superior 


11 



officers to whom he was reporting in the matter. In 
writing tlie said letter lie meant and intended that this 
letter would show to an interested party that there was 
a real interest and that the plaintiff had a right to 
discuss the terms of sale and prepare a proposition 
which could be considered and that it was not his inten¬ 
tion to bind anyone. He did not ask Dann to complete 
or conclude anything and did not intend to authorize 
Dann to charge the Washington Gas Light Company 
for any possible services (R. pp. 59, 65, 66, 67).. Russell 
further testified that he frequently told the plaintiff 
that if the plaintiff's present efforts were fruitless 
Russell might be able to help the plaintiff sell the stock 
of the Charles Town plant to other interests; that he 
was doubtful if anything would come of the effort; 
that there was no reason to expect that anything 
would; that he frequently explained to the plaintiff 
that his authority was limited to an investigation and 
report to his superiors from an engineering and pos¬ 
sibly a commercial standpoint; that anything concern¬ 
ing the transfer of securities was beyond his province 
and had to be passed upon by his superiors and the 
legal representatives; and that the value of the Charles 
Town property must be developed by negotiations in 
which he would not participate except as an engineer 
giving information. This testimonv was denied bv the 
plaintiff, but was confirmed by Goddin (R. pp. 49, 68, 
69). 

On October 21, 1930, plaintiff, Goddin and Hall, an 
employee of the company, returned to Charles Town 
and secured additional information which Russell de- 

i 

sired, Goddin paying the expenses of the trip. These 
expenses were included in certain expense vouchers 
totalling $1,209.49 which sum had been disbursed from 
a total of $1,000 in cash received by Wood from the 
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Seaboard Investment Trust which was in no way con¬ 
nected with the Washington Gas Light Company. The 
$209.49 deficiency was paid by the Washington Gas 
Light Company to Wood as a petty cash item at his re¬ 
quest but the said sum of $209.49 was repaid in May, 
1932, to the Washington Gas Light Company by one 
of the Washington Suburban Companies which is the 
same now as t lie Seaboard Investment Triist, the 
money being returned into the account of the Washing¬ 
ton Gas Light Company from which it had be^n with¬ 
drawn. The taking of this monev bv Wood tojbalance 
his account was never called to the attention of the 
Board of Directors of the Washington Gas Ligjit Com¬ 
pany nor had lie previously secured from that Board 
its consent thereto (R. pp. 33, 34, 51, 52). 

The matter of the purchase of the outstanding stock 
and bonds of the Charles Town Heat & Light Company 
was never before or considered by the board of di¬ 
rectors of the Washington Gas Light Company. Nei¬ 
ther Russell nor Woodhead was ever authorizec| by the 
board of directors of that company to enter ihto any 
contract with anyone for the purchase of the Charles 
Town plant (R. p. 51). j 

The expenses of the surveys made by Godwin and 
other engineers in nearby Virginia, Maryland and 
West Virginia, including the expenses of the two trips 
to Charles Town made by the plaintiff and Goddin, 
were all paid for from the $1,000 fund thus advanced 
bv said Seaboard Investment Trust to Wood in cash 

* i 

and the making of these surveys was never called to 
the attention of the board of directors of the Washing¬ 
ton Gas Light Company (R. pp. 26, 27, 33, 34, 51). The 
orders for these survevs were issued bv Russell to 
Goddin (R. p. 27). Russell was instructed by |Wood- 
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head and Wood to be aware of the possibilities there 
might be in territories adjacent to Washington, that is, 
in suburban Washington, and to inform himself gener¬ 
ally about public utility activities in Maryland and Yir- 
ginia (R. p. 64). The board of directors of the Wash¬ 
ington Gas Light Company did not instruct anyone to 
make these surveys (R. p. 56). None of the places sur¬ 
veyed were ever purchased by the Washington Gas 
Light Company and the projects were abandoned 
(R. p. 66). Only one such survey was made with the 
object of securing a purchase price for the plant. It 
was later learned by Russell that the surveys were 
made for the Seaboard Investment Trust (R. p. 66). 

On the return visit to Charles Town, on October 21st, 
plaintiff saw Hughes, exhibited to him the letter of 
October 20, 1930, (Plaintiff's Exhibit Xo. 8) and se¬ 
cured from Hughes Plaintiff's Exhibit Xo. 9, a letter 
dated October 21, 1930, giving the plaintiff an option 
for thirty days to consummate the sale of the proper¬ 
ties of the Charles Town Heat & Light Company, in¬ 
cluding the interests of Hughes and clearing the plant 
of current debts, all for the sum of $25,700, and further 
stating “All over the total amount of $25,700 is to be 
paid Wallace Dann by the Washington Gas Light Com¬ 
pany as their agent for his services'’ (R. p. 41). Plain¬ 
tiff claimed that he exhibited this letter, Plaintiff’s Ex¬ 
hibit No. 9, to Russell on the following day, but this was 
denied by Russell (R. p. 60). Plaintiff denied that 
Goddin had anything to do with the preparation of 
this exhibit but Goddin testified that plaintiff told him 
he was not sure how to prepare the option; that Goddin 
thereupon dictated it to him; that the first few para¬ 
graphs of said letter are as dictated by him but he did 
not dictate the last paragraph thereof and that a week 
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later plaintiff advised Goddin that no changes were 
made in the paper but lie refused to let Godwin see it 
(R. p. 68). | 

Plaintiff testified that, on October 22, 1930, Russell 
said “I will pay $25,700 for the plant and ^ive you 
$3,000 for your services and add $300 for expenses”; 
that, after expressing surprise that Russep should 
change the agreement and not follow the original agree¬ 
ment, he finally consented to accept the $3300; that 
later in the afternoon of the same day Russell told the 
plaintiff that he had been over the proposition with 

Wood and Woodhead twice, that thev had tolcll him to 

* 1 

make the purchase, Russell further stating piat the 

legal department was then handling the matter and 

that everything would be all right (R. p. 42j). This 
version was denied by both Goddin and Russell. The 
latter testified that he did not at any time|see the 
Plaintiff’s Exhibit No. 9; that he was not then advised 
of its contents but considerably later was advised by 
the plaintiff that Hughes had given him a written pro¬ 
posal; that after the second trip to Charles Town; 
plaintiff stated that he had made real progress and had 
Mr. Hughes definitely in mind to sell but instead of 
stating what the price for the stock would be he lentered 
into a discussion of the compensation he was; to re¬ 
ceive, suggesting a commission of $5,000 or $6,000 
which Russell considered unreasonable; that thereupon 
a heated discussion ensued, Russell telling the plaintiff 
that if he secured $3,000 from anyone he wouldlbe get¬ 
ting ample compensation; that plaintiff stated that 
weeks had elapsed since they first discussed the matter 
and he was otherwise unemployed and should jreceive 
something in addition to the $3,000; that Russell then 
advised the plaintiff that $200 would be a liberal allow- 


15 



ance on that account and that thereupon plaintiff ad¬ 
vised Russell that the property could be bought for 
$29,000 (R. pp. GO-61). Russell never individually 
nor for the Washington Gas Light Company nor for 
anyone in any way connected with him promised to pay 
the plaintiff $3300 nor did the plaintiff ask if he was 
to be paid by anyone from Washington. The plaintiff 
never said that he expected the Washington Gas Light 
Company or Russell or Woodhead to pay him $3300 for 
his services (R. p. 61). In several conferences between 
October 22 and November 6, 1930, when pressed by the 
plaintiff for an answer, Russell told plaintiff that he 
was unable to give him any definite encouragement and 
that if nothing resulted he would keep his previous 
promise to help the plaintiff with the matter in some 
other direction and repeatedly advised the plaintiff 
that there was no definite assurance that anything 
would “come of the proposition.” There was never 
either a written or verbal agreement for any compensa¬ 
tion to the plaintiff and it was the agreement that for 
any compensation the plaintiff would naturally look to 
the seller (R. p. 62). Russell never told plaintiff that 
he or Woodhead or the Washington Gas Light Com¬ 
pany would definitely purchase the Charles Town 
plant. lie told the plaintiff on numerous occasions 
that he, Russell, could only submit the information; 
that he might make a recommendation and, if the exec¬ 
utives wished to go into the matter, that he would prob¬ 
ably attend the conference to discuss the information 
(R. p. 62). Subsequent to October 22, 1930, Russell had 
a conference with Goddin and Hall which developed 
some unfavorable things about the Charles Town plant 
which information Russell communicated to Wood- 
head and Wood (R. p. 62). Plaintiff appeared pleased 
with Russell’s offer to refer the matter to an acquaint- 
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ance in Boston which he subsequently did (R. pp. 43, 
G2). Russell never told the plaintiff that all thb papers 
were in the legal department but did tell him that they 
had gone to the executive department and “i^fter the 
executive department has passed on the thing I sup¬ 
pose it will go to the lawyers for their work onjit. The 
legal department has to get into every business situation 
sooner or later.’’ Prior to December 8, 1930, when he 
received Plaintiff’s Exhibit Xo. 14 (R. p. 48) linking a 
claim for compensation, Russell knew of no cUim as¬ 
serted by Dann for compensation in the sum ^>f $3300 

or anv other sum nor had Dann ever claimed!to Rus- 
* 

sell that either he or Woodhead or the Washington 

| w 

Gas Light Company owed him that sum of! money 
(R. p. G2). | 

Plaintiff testified that on November 11, 1930, at Rus¬ 
sell's request, he interviewed Woodhead who advised 
him that Woodhead and Wood had conferred until 
after midnight the preceding night about the acquisi¬ 
tion by the Washington Gas Light Company of the 
Charles Town plant and had decided to purchase no 
plant having less than a thousand consumers,‘regret¬ 
ted that plaintiff’s work had been in vain aid that 
he thereupon replied that he did not so consider it; 
that he had done all that was requested or expected 
of him and that he requested the payment to him of 
the $3300 promised by Russell (R. p. 40). This Version 
of the conference was expressly denied by Woodhead 
who testified that, on that occasion, he stated “We 
were up late last night until midnight on sopie Gas 
Company work and were very busy”; that the Subject 
of the night conference had nothing to do with the 
Charles Town matter but concerned a local plumbing 
situation and that the plaintiff seemed to accept the 
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decision of Woodhead not to enter into a contract to 
purchase the outstanding stock and bonds of the 
Charles Town Heat & Light Company and left Wood- 
head’s office making no comment and stating nothing 
about compensation which he should have for the al¬ 
leged contract with the Washington Gas Light Com¬ 
pany or Russell or anyone else on which he would be 
entitled to compensation (R. p. 54). Woodhead was, 
moreover, fully cognizant of the fact that he had no 
authority to proceed in the Charles Town matter (R. 
p. 54) and knew that, as vice president, he had no 
authority to contract for the Washington Gas Light 
Company to acquire the outstanding stock and bonds 
of any other utility (R. p. 52). He did not tell plain¬ 
tiff that he or the Washington Gas Light Company 
was interested in acquiring the Charles Town plant 
or any other plants (R. p. 53). Upon receiving Rus¬ 
sell’s report on the Charles Town plant, dated Novem¬ 
ber 6, 1930, he made no specific recommendation but 
merelv submitted the matter to Wood for discussion 
(R. p. 53). He subsequently received a letter, Plain¬ 
tiff’s Exhibit No. 15, dated December 8, 1930, making 
a claim on behalf of Dann for compensation and took 
this letter to Wood for discussion leaving it with him 
(R. p. 54). Woodhead was also vice president of the 
Alexandria Gas Company and Russell also functioned 
as chief engineer of that company (R. p. 54). Sur- 
vevs of nearby Virginia territories were made with 
the thought in mind of possibly introducing bottled 
gas in competition with the introduction of natural gas 
and electricitv but the Washington Gas Light Com- 
pany could not be interested in this matter because it 
did not intend to manufacture bottled gas directlv or 
as a byproduct, and there was no incentive for it to do 
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so, because there was no connection between bottled 
gas and the byproducts of the manufacture of ordinary 
gas (R. pp. 54, 56). In submitting Rnsseirs|report on 
the Charles Town matter to Wood, Woodhead had no 
notion that the Washington Gas Light Company would 
be interested in the matter and submitted lit merely 
because Wood was his superior. Wood was plso presi¬ 
dent of the Alexandria Gas Light Company (R. p. 55). 
Other financial interests than the Washington Gas 
Light Company were connected with the Alexandria 
Gas Light Company. He submitted the report on the 
Charles Town matter believing that the Alexandria 
Company might be interested in it and, if ^o, Wood 
would know about it (R. p. 55). I 


The Seaboard Investment Trust was apparently 
working with Woodhead and Russell. It held] no stock 
of the Washington Gas Light Company either in its 
name or in the name of anv one as trustee for it and 
there was no evidence of anv business relations be- 
tween the Seaboard Investment Trust and the Wash¬ 
ington Gas Light Company (R. p. 35). The defendant 
Company in 1930 owned the stock of the Washington 


Gas Light Company of Montgomery Coinjity, the 
Rosslyn Gas Company, and the Georgetown GJis Light 
Company. These companies were operated separately, 
but there was a certain intermingling of duties, and 
Woodhead and Russell exercised their respective au¬ 
thorities in the Washington Gas Light Company of 
Montgomery County but without exact titlej?. The 
time and expenses for services of the Washington Gas 
Light Company’s employees to one of these othpr com¬ 
panies were charged to the account of that company 
(R. p. 35). These companies in which the Washington 
Gas Light Company owned stock, under authority of 
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the Public Utility Commission, served a territory con- 
stituting with Washington one metropolitan area. The 
Alexandria Gas Light Company is not a subsidiary of 
the Washington Gas Light Company which has, as 
legal subsidiaries, only the Georgetown Gas Light 
Company, the Rosslyn Gas Light Company and the 
Washington Gas Light Company of Montgomery 
County (R. p. 36). 

The bylaws of the Washington Gas Light Company, 
in Section 2 thereof, provided that no debt should be 
contracted except for current expenses, unless author¬ 
ized bv the board of directors or the executive com- 
mittee and no agreement, contract or obligation, other 
than a check involving the payment of money or the 
credit of the company, shall be made without the order 
of the board of directors or of the executive committee 
(R. p. 52). There was no resolution of the board of 
directors authorizing the payment to Wood of the 
$209.49 nor was the taking of the monev bv Wood to 
balance his account ever brought to the attention of 
the board of directors nor had he secured from the 
board of directors its consent previously thereto 
(R. p. 52). 

At the conclusion of all of the evidence, the court 
below granted a motion to direct a verdict in favor of 
the defendant Woodhead and denied a similar motion 
on behalf of the defendant Russell. It denied the 
motion of the defendant Washington Gas Light Com- 

v. 1 C 1 

pany for a directed verdict in its favor interposed upon 
the grounds that there was no evidence to show any 
authority in Russell to act for it in the matter and 
that the evidence showed the alleged contract could 
not be binding upon it because as to that defendant 
it was ultra vires. To the action of the court in each 


20 




of the foregoing particulars an exception \^as noted 
(R. p. 70). The case was submitted to the jury upon 
only two counts of the declaration, namely tlie second 


and the fourth counts (R. p. 71). The trial 
nied five prayers olfered by the defendant r 
instructions in its favor upon the grounds 
company possessed no power to make the coij 


court de- 
equesting 
that the 
^tract de¬ 


clared upon, that it had no authority to entef into the 
alleged contract under its charter and the laws in force 
in the District of Columbia, that the contract! declared 
upon was ultra vires and void, that Russell had no 
authority to enter into the alleged contract fpr and on 
its behalf, that he had no right, power or Authority 
to bind the company (R. pp. 70, 71). 

After the rendition by the jury of its verdict in favor 
of Russell and against the company in the sum of 
$3300, appellant filed a motion for a new trial alleging 
specifically as error the overruling by the coui't of the 
motion to direct a verdict in its favor at the conclu¬ 
sion of all of the evidence, the denial of the prayers 
offered on its behalf and the holding, as matter of 
law, by the court below that the contract declared upon 
was not ultra vires , that the public utilities! act en¬ 
larged the scope of the corporate powers of! the de¬ 
fendant, that, as matter of law, a conditional right 
existed in the defendant to enter into the contract al¬ 
leged in the declaration and that there was evidence 
to submit to the jury on the question of the authority 
of Russell to bind this appellant upon the contract al¬ 
leged in the declaration and in charging the ju!ry that, 
under the evidence, the authority of Russell to bind 
the company as alleged might be inferred (R. pp. 17, 
18, 77, 82). The motion for a new trial was overruled 
and judgment was entered upon the verdict |(R. pp. 
18,19). I 

i 

O 1 


ASSIGNMENTS OF ERROR. 


Appellant assigns as error the following rulings of 
the court below: 


1. In overruling the motion of the defendant, 
Washington Gas Light Company, to direct a ver¬ 
dict in its favor at the conclusion of the entire 
evidence. 

2. In severally denying prayers Xos. 1, 2, 3, 
and D. 

3. In holding, as matter of law, that the contract 
declared upon in the declaration was not ultra 
vires. 


4. In holding, as matter of law, that the Public 
Utilities Act of the District of Columbia enlarged 
the scope of the corporate powers of the appellant. 

5. In submitting to the jury for its determina¬ 
tion the question whether or not the defendant, 
Walter M. Russell, acted within the scope of his 
authority. 


6. In holding, as matter of law, that a condi¬ 
tional right existed in the appellant to enter into 
the contract alleged in the declaration and in fur¬ 
ther holding, as matter of law, that it was a rea¬ 
sonable incident to the exercise of such conditional 
right that the Washington Gas Light Company 
should obtain the information and data and even 
tentative contracts to purchase the stock of out¬ 
side corporations preliminary to seeking the per¬ 


mission of the Public Utilities Commission. 


7. In holding, as matter of law, that there was 
evidence to submit to the jury on the question of 
the authority of Russell to bind the defendant, 
Washington Gas Light Company, under the con¬ 
tract alleged in the declaration. 

8. In admitting the testimony, over objection 
and exception of the defendant, Washington Gas 
Light Company, of the witness Ilarvie W. Goddin 
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of a number of surveys in Virginia, Maryland and 
West Virginia between July and October, 1930, 
under the direction of Russell. 

i 

9. In receiving in evidence, over objection and 
exception of the defendant, Washington Gas Light 
Company, the testimony of Frank A. Woodhead 
that around October 30, 1930, there were being 
made some surveys of certain Virginia territories. 

10. In admitting in evidence, over objection and 

exception of defendant, Washington Gas Light 
Company, the testimony of Russell that he not 
only conducted an investigation with regard to 
the Charles Town Heat & Light Companvj but had 
engineers under him make surveys of other gas 
properties in Virginia and Maryland and his con¬ 
versation with Mr. Woodhead and Mr. Wpod con¬ 
cerning these activities. | 

j 

11. In instructing the jury that: j 

* # though there mav not have been anv 
formal authority given bv the board of direc- 
tors or any written authority given to AjTr. Rus¬ 
sell, if the course of business, the cojurse of 
conduct was such or had been such fori a long 
enough period before to have it appear to form 
a reasonable ground for belief on the °f 
Mr. Russell that he had the authority to pet this 
way for the company and to create in tlie mind 
of Mr. Dann the apparent authority of Air. Rus¬ 
sell to so act, then sucli authority mayj be in¬ 
ferred. You would have the right undef* those 
circumstances to presume that Mr. Russell did 
have such authority but it must be such a long 
established course of conduct of its business as 
it was carried on between the head of the com¬ 
pany and Mr. Russell as to lead a reasonable 
person to believe that Mr. Russell had tjhe au- 
thoritv to make an agreement with Mr.j Dann 
of the kind Mr. Dann claims was madq upon 
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which any such presumption as that could be 
grounded. ” 

12. In refusing to hold, as matter of law, that 
the action of the board of directors of the defend¬ 
ant company would be necessary in order to bind 
it upon tlui contract declared upon in the decla¬ 
ration. 

13. In holding, as matter of law, that the au¬ 
thority of Russell to bind the appellant upon the 
contract declared upon might be inferred by the 
jury from a course of conduct in dealings between 
said Kussell and Wood as president of the de¬ 
fendant company, without the knowledge, consent 
or approval of the board of directors of the com¬ 
pany. 


ARGUMENT. 

The various assignments of error noted herein, al¬ 
though numerous, logically reduce themselves to two 
main propositions of law; first, that the alleged con¬ 
tract declared upon was ultra vires on the part of 
the appellant, it possessing no right, power or author¬ 
ity, under its charter and the statutes in force in the 
District of Columbia applicable to it and its business, 
to enter into, either under an express power or under 
an implied power, the alleged contract declared upon; 
and, second, that the official position of Russell, chief 
engineer of the appellant company, was not such that 
his authority to bind the appellant upon the contract 
declared upon might be inferred by the appellee, he 
and all other persons dealing with it being bound to 
notice the charter limitations on its power and also 
being bound to know the limitations upon Russell’s 
authority as chief engineer of the company. 
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Point No. 1—The Alleged Contract Declared Upon Was 
Ultra Vires on the Part of the Appellant It Pos¬ 
sessing No Right, Power or Authority, Under Its 
Charter and the Statutes in Force in the District 

i 

of Columbia Applicable to It and Its Business, to 
Enter Into, Either Under an Express Power or 
Under an Implied Power, the Alleged Contract 
Declared Upon. 

i 

i 

The charter of the Washington Gas Light Company, 
enacted by a special, as distinguished from a general, 
act of the Congress of the United States, by section 7 
thereof, enacted July 8, 1848, limited the pow<pr of the 
Washington Gas Light Company to manufacture, make 
and sell gas, to be made of coal, oil, tar, pe^t, pitch, 
or turpentine, or other material, and to be usec| for the 
purpose of lighting the city of Washington or the 
streets thereof, etc. The uniform construction of this 
charter power has been that the appellant corporation 
is authorized by this special act of Congress tc\ engage 
in its business solely in the District of Columbia. As 
part of the appropriation act for the District} of Co¬ 
lumbia, enacted March 4, 1913, Congress passed a 
general statute creating the Public Utilities Com¬ 
mission. 

Par. 54 thereof provides as follows: 

“Par. 54. That no franchise nor any right to 
or under any franchise to own or operate any 
public utility as defined in this section orl to use 
the tracks of any street railroad shall be aslsigned, 
transferred, or leased, nor shall any contract or 
agreement with reference to or affecting aiiy such 
franchise or right be valid or of any force or 
effect whatsoever unless the assignment, transfer, 
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lease, contract, or agreement shall have been ap¬ 
proved by the commission in writing. The per¬ 
mission and approval of the commission to the 
assignment, transfer, or lease of a franchise under 
this paragraph shall not he construed to revive 
or validate any lapsed or invalid franchise or to 
enlarge or add to the poicers and privileges con¬ 
tained in the grant of a)ig franchise or to naive 
any forfeiture. It shall be unlawful for any street 
railroad corporation, gas corporation, electric cor¬ 
poration, telephone corporation, telegraph corpo¬ 
ration, or other public utility corporation, directly 
or indirectly, to acquire the stock or bonds of any 
other corporation incorporated for or engaged in 
the same or similar business as it is, unless author¬ 
ized in writing to do so bv the commission, and 
every contract, transfer, agreement for transfer 
or assignment of anv such stock or bonds without 
such written authority shall be void and of no 
effect.” 


It was the view of the court below that the above quoted 
paragraph enlarged the scope of the corporate powers 
of the appellant and vested in it a conditional right to 
enter into the contract declared upon and to employ 
appellee to perform services in connection with secur¬ 
ing the written offer to purchase the outstanding stock 
and bonds of the Charles Town Heat & Light Company 
prior to the receipt of written authorization from the 
Public Utilities Commission. It is respectfully urged 
that this interpretation of the effect of this Par. f>4 is 
erroneous and that the said paragraph could not and 
did not enlarge the scope of the corporate power of the 
appellant so as to authorize it to purchase or to con¬ 
tract for the purchase of the outstanding stock and 
bonds of the Charles Town Ileat & Light Company 
either with or without the permission of the Public 


Utilities Commission for the District of Columbia. It 
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I 


is significant to note that, in the above-quoted para¬ 
graph, it is expressly provided that the permission and 
approval of the Commission to the assignment, trans¬ 
fer or lease of a franchise under this paragraph shall 
not be construed to revive or validate any lapsed or 
invalid franchise, or to enlarge or add to the powers or 
privileges contained in the grant of any franchise, or to 
tvaive any forfeiture. (Italics ours.) If the assignment, 
transfer or lease of the franchise of any publfc utility, 
within the District of Columbia, shall not be Construed 
to enlarge or add to the powers or privileges Contained 
in the grant, certainly it follows that the saipe provi¬ 
sion should apply, with greater force and effect, to the 
situation of the acquisition or contracting fo(* the ac¬ 
quisition of stock and bonds of any other corporation 
by any utility embraced within the provision of[ the act. 

I 

A mere glance at the subject of the subsequent pro¬ 
visions of Par. 55 of the Public Utilities Ac^, which 
defines the jurisdiction of the Commission, shpws, be¬ 
yond question, that it was not the intention of the Con¬ 
gress in passing the Public Utilities Act for (lie Dis¬ 
trict of Columbia to modify and to enlarge, amend, 
alter or repeal the charter of the Washington Gas 
Light Company by the enactment of the saic^ Public 
Utilities Act. That section confers upon the] Public 
Utilities Commission its jurisdiction to have general 
supervision over all gas corporations having authority 
under any general or special laws to lay do\fn con¬ 
duits, pipes and other fixtures in, over, or linger the 
streets, highways and public places in the District of 
Columbia, and all gas plants owned, leased an(l oper¬ 
ated by any such corporation; to investigate an<J ascer¬ 
tain, from time to time, the quality and quantity of gas 
supplied; to investigated the methods employe^ in the 
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manufacturing, distributing, and supplying gas; to 
order reasonable improvements to promote the public 
interest, preserve the public health, and protect those 
using gas and electricity and those employed in its 
manufacture and distribution, and to have general 
jurisdiction over the operation of the works, conduits, 
ducts and systems connected therewith, with power to 
order reasonable improvements and extensions of the 
property of gas corporations; to have power, by order, 
to fix, from time to time, standards for determining 
the purity or the measurement of the illuminating 
power of gas to be manufactured, distributed, or sold, 
as to equal the standards so fixed by it, and to pre¬ 
scribe, from time to time, the reasonable minimum and 
maximum pressure at which gas shall be delivered by 
said corporations. The Commission is, moreover, em¬ 
powered, of its own motion, to examine the plants and 
investigate the methods employed in supplying and de¬ 
livering gas and to have access thereto and to its books 
and records. Gas corporations are forbidden by Par. 
56 of the Act to begin construction of a gas plant with¬ 
out first obtaining the permission and approval of the 
Commission and, in succeeding paragraphs, broad gen¬ 
eral powers of supervision and control are granted to 
the Commission. How could these broad plenary pow¬ 
ers be exercised by the Public Utilities Commission for 
the District of Columbia whose jurisdiction is limited 
to the territorial confines of this District over a gas 
plant, the operation, distribution and manufacture of 
gas, together with necessary appliances and appurten¬ 
ances thereto, located at a great distance from the City 
of 'Washington, in Charles Town, West Virginia? Cer¬ 
tainly this court will take judicial notice of the exist¬ 
ence of the Public Utilities Commission within the 
State of West Virginia under the supervision and con- 
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In Coombe vs. United States ex rel. Seli^, 55 App. 
D. C. 190, this Court said: 

“When an enactment clearly expresses the let 7- 
islative intent, the courts and administrative offi¬ 
cials have no right to amend it by limiting or 
extending its scope. An enactment couched in 
plain, unambiguous language is presumed to ex¬ 
press the full intention of the Legislature, and to 
mean nothing more and nothing less ithan just 
what it says or necessarily implies. (Cases cited.) 
To hold otherwise would simply pave the way for 
the usurpation of functions which belong exclu¬ 
sively to the legislative department of the Gov¬ 
ernment.” 

1 

In Tri-State Motor Corporation vs. Standard Steel 
Car Company, 51 Appeals D. C. 109, this C'purt held 
as follows: 

“Where such a conflict (irreconcilable) exists 
the later section repeals the prior one. 'it is true 
that there is such a rule, but if is very seldom 
applicable. (Cases cited.) Even where appli¬ 
cable, the conflict must be such as cannot be rec¬ 
onciled bv construction. If it can be, it is the dutv 

* # / 1 •- 

of the Court to do it—to harmonize and sustain, 
not destroy. (Cases cited.) Only when [this can¬ 
not be done may the Court apply the ride which 
would work a repeal by implication, and such a 
repeal is never favored. (Cases cited.) ’f 

From the foregoing authorities, the dutj T of the 
Court, if possible, to give effect to both thp special 
act and the general act is clear and, since tjhese two 
acts are not irreconcilably inconsistent, forep and ef¬ 
fect must be given to both, so that the construction of 
the court below that the special act of the Congress 



creating the Washington Gas Light Company was 
necessarily repealed and the charter powers of the 
company thereby extended by subsequent general leg¬ 
islation creating the Public Utilities Commission for 
the District of Columbia, is, it is respectfully submit¬ 
ted, erroneous and sufficient to warrant reversal of 
the judgment rendered in this cause. 

In Galloway vs. Bell, 56 App. D. C. 173, this Court 
held that the Public Utilities Commission of the Dis¬ 
trict of Columbia had no power to fix rates for gas 
sold by the appellant to any of its subsidiary compa¬ 
nies in either Virginia, Maryland, or any other State, 
and held that the conduct of the Maryland Company 
in the distribution of gas to its consumers would be 
wholly intrastate and subject to the control and au¬ 
thority of that. State acting through its utilities com¬ 
mission. The Court used the following pertinent lan¬ 
guage at page 175: 


“This is a matter, however, beyond the juris¬ 
diction of the courts of the District of Columbia, 
or the District commission, to control. It is a 
question fqr the state, and not the federal author¬ 
ities. * * * The courts of the District of Colum¬ 
bia has no jurisdiction in a proceeding of this sort 
to establish, determine, or fix rates at which gas 
shall be delivered to consumers, or to establish 
regulation^ affecting its delivery: nor can the Dis¬ 
trict commission be enjoined to afford relief in this 
case, since its jurisdiction is expressly confined to 
the District of Columbia/ f (Italics ours.) 


It is urged that the foregoing authority of this Court 
expressly limits the powers of the Public Utilities Com¬ 
mission for the District of Columbia to be exercised 
onlv within this District and asserts that the Commis- 
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sion would have no power to authorize the |purchase 
by appellant of such outstanding stock and boijids under 
the alleged contract sued upon. Therefore, ill logically 
follows, that the charter powers of the appellant were 
not and could not be increased by the Publicj Utilities 
Act so as to authorize the acquisition of the Outstand¬ 
ing stock and bonds of the Charles Town Hea^; & Light 
Company and that the original charter, Inciting the 
right of the appellant to conduct its business oiily within 
the District of Columbia, must remain in full force and 
effect, and that the contract sued upon is accordingly 
ultra vires. 


Foint No. 1(a)—The Appellant Corporation Had No 
Power. Either Express or Implied, to Eijiter Into 
the Contract Declared Upon. 

The doctrine of “special capacities” has been estab¬ 
lished by a long line of decisions in the Federal courts 
and it has become part of our jurisprudence. This 
doctrine declares that corporations have no powers 
but those which are expressly conferred up^n them 
and such incidental powers as may be reasonably 
necessary to carry into effect those powers expressly 
granted. It cannot be successfully contended that the 
power to acquire the outstanding stock and bonds of 
the Charles Town Heat & Light Company in {he man¬ 
ner alleged in the declaration is an express pcwer nor 
can it be asserted that the power to so acquire such 
outstanding stock in other corporations is an implied 
power reasonably necessary to carry into effect any 
of the powers expressly granted by the charter of the 
appellant corporation. The rule of necessity \ has be¬ 
come firmly established. Mere convenience aoes not 
suffice. Reasonable necessity is the test. 


37 


In National Association of Certified Public Account¬ 
ants vs. U. S., 53 Appeals D. C. 391, at 393, this Court 
used the following pertinent language: 

“We but state an elementary principle when we 
say that a corporation is a juristic person created 
by the sovereignty. According to the doctrine of 
general capacity, which prevails in England, a cor¬ 
poration has all of the powers of a natural person 
except where a statute provides otherwise. Pol¬ 
lock on Contracts, 119; Baldwin’s Modern Pol. 
Inst., 206. But that doctrine does not apply in 
the United States. Here we have the rule of spe¬ 
cial capacity under which a corporation has no 
powers but those expressly conferred on it, and 
such inferential powers as may be reasonably nec¬ 
essary to carry those expressly granted into ef¬ 
fect.” (Cases cited.) 

In Merrill vs. Town of Monticello, 138 U. S. 673, the 
Supreme Court of the United States, in speaking of 
this doctrine, said as follows: 


“The decisive question presented by the record 
in this case is, Did the Town of Monticello have 
authority, under the laws of Indiana, to issue for 
sale in open market negotiable securities in the 
forms of the bonds and coupons on which recovery 
is here sought? Chancellor Kent, in his Commen¬ 
taries, Vol. 2, 298, 299, referring to the strictness 
with which, corporate powers are construed, irre¬ 
spective of the distinction between public and pri¬ 
vate corporations, uses the following language 
(italics ours): ‘The modern doctrine is, to con¬ 
sider corporations as having such powers as are 
specifically granted by the Act of incorporation, 
or as are necessary for the purpose of carrying 
into effect the powers expressly granted, and as 
not having any other. (Italics ours.) The Su- 
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preme Court of the United States declared this 
obvious doctrine, and it has been repeated in the 
decisions of the state courts. * * *! As cor¬ 

porations are the mere creatures of law, estab¬ 
lished for special purposes, and derive all their 
powers from the Acts creating them, it is per¬ 
fectly just and proper that they should bp required 
strictly to show their authority for the business 
they assume, and be confined, in their operations, 
to the mode and manner and subject matter pre¬ 
scribed/ Judge Dillon, in his work on Municipal 
Corporations, sec. 89, says: ‘It is a general and 
undisputed proposition of law that a municipal 
corporation possesses and can exercise the fol¬ 
lowing powers, and no others; first, thosp granted 
in express words; second, those necessarily or 
fairly implied in or incident to the pcjwers ex¬ 
pressly granted; third, those essential tp the de¬ 
clared objects and purposes of the corporation— 
not simply convenient, but indispensable. Any 
fair, reasonable doubt concerning the existence of 
power is resolved by the courts against the corpo¬ 
ration, and the power is denied/ ” 

l 

In Colbert vs. Speer, 24 App. D. C. 187, tliis Court 
held that for the limitations upon the powers and ob¬ 
jects of a corporation, the courts must loc^k to its 
charter and not elsewhere. I 

i 

I 

See also Manning vs. C. & P. Telephone Cbmpanv, 
18 App. D. C. 191. 

Pearsall vs. Great Northern Railway Co., ll^l U. S. 
646, holding that a grant of power to a corporation is 
to be strictly construed against it. 

Beaty vs. The Lessee of A. Knowler et cd., ^ Peters 
152 (7 Law Ed. 813), holding that no argument drawn 
from convenience can enlarge the powers of corpo¬ 
ration. 
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Horn Silver Mining Co. vs. N. Y., 143 U. S. 305, hold¬ 
ing that the rights, privileges and powers of a corpora¬ 
tion are dependent solely upon its charter. 

It must also he remembered that it is not within the 
general powers of a corporation to purchase the stock 
of other corporations for the purpose of controlling 
their management, unless express permission is given 
them so to do. 

De La Vergne Refrigerating Company vs. German 
Saving Institution, 175 U. S. 40. 

From the foregoing citations, it is apparent that the 
power to acquire stock of a rival corporation in order 
to obtain the management thereof cannot be construed 
as an implied power reasonably necessary to effectuate 
any of the express powers enumerated in the charter 
and, if granted at all, must be enumerated in the char¬ 
ter. The charter of the appellant granted expressly no 
such right and none may, therefore, bo implied. 

Point No. 1(b)—The Contract Declared Upon Was 

Ultra Viies. 

Appellant most respectfully urges as an error of the 
court below its refusal to hold that the contract de¬ 
clared upon was ultra vires and its ruling that a condi¬ 
tional right existed in this appellant to acquire the 
stock and bonds then outstanding of the Charles Town 
Ileat & Light Company. 

The trial justice in the court below refused to follow 
the prior decision of a brother justice of the same 
court. The plea of the appellant alleged the ultra vires 
character of the contract averred in the declaration 
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and a demurrer was interposed to this plea. In appro¬ 
priate language, the appellant’s plea averred that it 

had no authority under its charter and the laws in 

* . 1 
force in the District of Columbia applicable |to it and 

its business to enter into the contract alleged in the 
declaration and each count thereof that its co-defend¬ 
ants had no power or authority to bind it as set forth 
in the declaration and that if they attempted Iso to do, 
the alleged contract was ultra vires and wholly void 
(Record p. 11). A demurrer to this plea was inter¬ 
posed by the appellant averring, as one of the grounds 
in support thereof, “that the plea of the defendant, 
Washington Gas Light Company, that the contract 
with the plaintiff for his services was ultra vires of the 
corporation is not in accordance with the law” (R. 
p. 15). 

On April 22, 1931, Mr. Justice Bailey overnuled the 
demurrer and filed a written opinion wherein! he held 
that: 

l 

“It is sufficient to say that, in my opinion, nei¬ 
ther the motions nor demurrers are well (founded 
and tliev will each be overruled.” 

I 

j 

The law of the case was thus established, lohg prior 
to the trial, upon the pleadings and it was then estab¬ 
lished by Mr. Justice Bailey that the defense pf ultra 
vires was available to the appellant. Despite ihis rul¬ 
ing, the trial justice overruled the motion of appellant 
to direct a verdict in its favor at the conclusion of all 
of the evidence upon the ground that, as to thp appel¬ 
lant, the contract declared upon was ultra vire j?. It is 
believed that an examination of the assignm|ents of 

error in the transcript of record will demonstrate that 

I 

i 
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in every conceivable legal manner the matter was 
brought specifically to the attention of the trial justice. 
Specific prayers for instructions on this subject, ten¬ 
dered by appellant, were denied. Specific exceptions 
were taken to the charge of the trial justice to the 
jury. At its conclusion, in the presence of the jury, the 
matter was again urged upon the trial justice but he 
adhered to his ruling that the contract averred in the 
declaration was not ultra vires of the appellant. It is 
respectfully submitted that, as matter of law, his ruling 
was erroneous and for that reason, if no other, the 
judgment should, therefore, be reversed. 

In De La Vergne Refrigerating Company vs. Ger¬ 
man Savings Institute, supra, the principal question 
involved was whether under the laws of Xew York 
providing for tho reorganization of manufacturing cor¬ 
porations such corporations are authorized to purchase 
the stock of a rival corporation for the purpose of sup¬ 
pressing competition and obtaining the management 
of such corporation. The main defense urged before 
the Supreme Court was one which did not seem to have 
been called to the attention of the Circuit Court and 
one upon which the judges of the Circuit Court of 
Appeals were equally divided in opinion. It was that 
the president of the refrigerating company had no 
authority to sign tho contract in question and that 
the agreement itself was ultra vires of the corporation. 
The president of the consolidated company assumed 
to assign the contract as president and to bind the 
company and, after holding that it was scarcely nec¬ 
essary to say that the president of a corporation has 
no power, as such, to make a general conveyance of the 
assets of the corporation without at least the assent 
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of the board of directors, the Supreme Court used the 
following pertinent language, at page 59: 

4 ‘Is this defense available to the refrigerating 
company? Whatever doubts might have been once 
entertained as to the power of corponjtions to 
set up the defense of ultra vires to defeat! a recov¬ 
ery upon an executed contract, the rul(j is now 
well settled, at least in this Court, that where the 
action is brought upon the illegal contract, it is 
a good defense that the corporation wad prohib¬ 
ited by statute from entering into such jjontract, 
although in an action upon a quantum meruit it 
may be compelled to respond for the benefit actu¬ 
ally received. (Cases cited.) * * * The c ] oc _ 

trine that no recovery can be had upon [the con¬ 
tract is based upon the theory that it is| for the 
interest of the public that corporations should not 
transcend the limits of their charters; that the 
property of stockholders should not he put to the 
risk of engagements which they did no\ under¬ 
take; that if the contract were prohibited \hy stat¬ 
ute every one dealing with the corporation is 
hound to take notice of the restrictions in its char¬ 
ter , whether such charter he a private (let or a 
general law under which corporations of this kind 
are organized. (Cases cited.) (Italics ouj's.) As 
the action in this case is upon the contract, and 
as the contract was prohibited by the charter of 
the refrigerating company, there can be nj) recov¬ 
ery upon it.” 

The judgment of the lower court was reversed. 

Suit, in the court below, was instituted upon the 
contract. It was submitted to the jury to determine 
first, whether such a contract was made and, second, 
whether the authority of Russell, as chief engineer 
of the appellant, could be implied to enter into the 


alleged contract. No evidence was adduced that this 
matter was ever brought to the attention of the Board 
of Directors or the stockholders of the appellant. In¬ 
deed, the record abounds with testimony that neither 
the matter of this contract nor the matter of the sur¬ 
veys made by Russell of gas properties and locations 
in nearbv Marvland and Virginia was ever called to 
the attention of the Board of Directors of the appel¬ 
lant prior to or at the time of the performance by the 
appellee of his services. The uncontradicted evidence, 
moreover, was that after the performance of the sur¬ 
veys was brought to the attention of the board of 
directors of the appellant, several years later, the 
board affirmatively acted and compelled the repayment 
to the appellant of the $209.49 taken from the funds 
of the appellant by Wood, its president, in order to 
balance his account with the Seaboard Investment 
Trust and said sum of money was repaid into the funds 
of the appellant. 

Certainly it cannot be asserted that it was part of 
the contract between the appellant corporation and 
any of its stockholders at the time of the purchase by 
them of their stock that the board of directors of ap¬ 
pellant would have implied authority to use the funds 
of appellant to purchase stock in a gas corporation 
located in a distant city. It is axiomatic that the rights 
of the stockholders are fixed and determined at the 
time of the purchase of their stock regarding the char¬ 
acter of business in which the company shall thence¬ 
forth engage. The stockholders invest their monev 
and are willing to risk it in the business in which the 
corporation is then engaged but not in any other busi¬ 
ness and, particularly, one located in a distant city. 
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Such a radical departure from the object of the cor¬ 
poration could only be effected with the consent of all 
the stockholders. A majority of such stockholders 
could not, against the dissent of a minority, ^nter into 
a contract such as the one declared upon, n^aterially 
change the nature of the business of the corporation 
and risk the capital thereof in a venture in & distant 
city. See Cook on Corporations, Eighth Edi, volume 
2, sections 500, 501. Not a scintilla of evidence appears 
showing authority from the stockholders fot such a 
change in the object of the company. 

The charter of the appellant corporation (jxpressly 
authorized it to engage in business only within! the Dis¬ 
trict of Columbia. The doctrine of special capacities 
prohibits the appellant from entering into the contract 
declared upon and the power asserted by the jappellee 
to exist in the appellant may not be implied^ These 
propositions are demonstrated by the foregoing au¬ 
thorities and, therefore, the above quoted language 
from the De La Yergne case, supra, becomes very per¬ 
tinent in asserting that everyone dealing with the cor¬ 
poration is bound to take notice of the restrictions in 
its charter. 

I 

By a long line of decisions in the Federal! courts, 
the strict rule of ultra vires is definitely established. 
Although a number of State courts have refpsed to 
follow the strict rule and have established what is 
known in the decisions as the liberal rule, the strict 
rule has become known as the Federal rule. It pro¬ 
vides that no action may be maintained upon an ultra 
vires contract and that only an action in disaffirmance 
thereof may be maintained. An ultra vires contract, 
according to this rule, is wholly void. 
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A contract of a corporation which is ultra vires in 
the proper sense, that is to say, outside the object of 
its creation as defined in the law of its organization 
and, therefore, beyond tlie powers conferred upon it 
bv the legislature is not voidable onlv but wholly void 
and of no legal effect and hence incapable of ratifica¬ 
tion or becoming the foundation of any right of action 
by performance. 

Gibbs vs. Consolidated Gas Co., 103 U. S. 396; 

Thomas vs. West Jersey R. R. Co., 101 U. S. 71; 

Jacksonville M. P. R. & Xav. Co. vs. Hooper, 160 
U. S. 514; 

Central Transportation Co. vs. Pullman Palace 
Car Co., 139 U. S. 24; 

De La Yergne Refrigerating Co. vs. German Sav¬ 
ings Institute, 175 U. S. 40; 

Pittsburgh C. & St. L. R. Co. vs. Keokuk and II. 
Bridge Co., 131 U. S. 371; 

McCormick vs. Market Xatl. Bank, 165 U. S. 538; 

California National Bank vs. Kennedy, 167 U. S. 
362; 

Pullman Palace Car Co. vs. Central Transporta¬ 
tion Co., 171 U. S. 138. 

An ultra vires contract cannot be enforced or ren¬ 
dered enforceable by the principle of estoppel. 

Ward vs. Joslin, 186 U. S. 142. 

A corporation has the right to plead its want of 
power and assort the nullity of an act which is ultra 
vires. 
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California National Bank vs. Kennedy, 167 U. S. 
362; 

I 

Pullman Palace Car Co. vs. Central Transporta¬ 
tion Co., 171 U. S. 138. 

1 i 

The Federal doctrine of ultra vires rests upon three 
distinct grounds; (1) the obligation of anyone con¬ 
tracting with a corporation to take notice ofj the legal 
limits of its powers; (2) the interest of t}ie stock¬ 
holders not to be subject to risks which they have never 
undertaken; and (3) the interest of the publi<p that the 
corporation shall not transcend the powers Conferred 
upon it by law. 

Pittsburgh C. & St. L. Ry. Co. vs. Keokuk and H. 
Bridge Co., 131 U. S. 371; j 

McCormick vs. Market National Bank, 165 U. S. 
538; 

7 | 

De La Yergne Refrigerating Co. vs. German Sav¬ 
ings Institute, 175 U. S. 40. j 

See also Chicago, Rock Island & Pacific Ry. Co. 
vs. Union Pacific R. R., 47 Fed. 15; 

! 

C. & 0. Railway Co. vs. Howard, 14 App. I). C. 262; 

Ambler vs. Archer, 1 App. D. C. 94. 

It is respectfully submitted that, in view of the fore¬ 
going authorities, there can be no question that the 
contract alleged in the declaration was ultra wires of 
the power of the appellant corporation. 
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Point No. 1(c)—The Appellee in Dealing With the 
Apellant Was Bound to Take Notice of the Limi¬ 
tation Upon the Power of the Appellant to Con¬ 
tract for the Purchase of the Outstanding Stock 
and Bonds of the Charles Town Heat & Light 
Company. 

Appellant respectfully urges that appellee and all 
members of the public are bound to take notice of the 
charter powers of the appellant and its lack of power 
to enter into the contract declared upon in the decla¬ 
ration. 

In McCormick vs. Market National Bank, 165 U. S. 
538, at 550, the Supreme Court held: 

“When the corporation is created by a charter 
granted by the legislature, any person dealing 
with it is bound to take notice of the terms of the 
charter, and of the general laws restricting or de¬ 
fining the powers of the corporation. (Cases 
cited.) In like manner, when the corporation is 
formed under general laws, by the recording or 
filing in a public office of the required articles of 
association and certificate, any person dealing 
with the association is bound to take notice of the 
documents recorded or filed, upon which, as au¬ 
thorized and controlled bv the general laws de- 
pend the existence of the corporation, the extent 
of its corporate powers, and its capacity to act 
as a corporation.” (Cases cited.) 

In Salt Lake City vs. Hollister, 118 U. S. 256, at page 
263, the Supreme Court used the following pertinent 
language: 

“It remains to be observed that the question of 
the liability of corporations on contracts which 
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the law does not authorize them to make, and 
which are wholly beyond the scope of tliieir pow¬ 
ers, is governed by a different principle. Here 
the party dealing with the corporation is under 
no obligation to enter into the contract. No force, 
or restraint, or fraud is practiced on him. The 
powers of these corporations are matters of public 
law open to his examination, and he rjiay and 
must judge for himself as to the powet* of the 
corporation to bind itself by the proposed agree¬ 
ment.’’ 

It was held in Zabriskie vs. Cleveland C. & p. R. R. 
Co., 23 IIow. 381, that a corporation cannot vary from 
the objects of its creation, and persons dealing with 
a company must take notice of whatever is contained 
in the law of its organization. j 

See also Scovill vs. Thaver, 105 U. S. 1431 

j 

Life Association of America vs. Rundle, 1 

990 

Point No. 2—The Authority of Walter M. Russell, as 
Chief Engineer of the Appellant Corporation, 
to Enter Into the Contract Alleged Cannot Be 
Implied. 

The court below specifically charged the jury and 
submitted the case to them upon the theory that [Walter 
M. Russell, as chief engineer of the appellant, w^s such 
an officer and manager of the corporation tljiat his 
authority to enter into the alleged contract might be 
implied and inferred. Several assignments o^ error 
have been predicated upon this ruling of the eo'prt be¬ 
low which is vigorously urged to be erroneous] It is 
the position of the appellant that Russell did ncjt have 
either express or implied authority to enter into the al- 

i 
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legcd contract; that at most his duties, as shown by the 
evidence, were of an engineering nature and that 
neither the appellee nor any member of the public 
could deal with an engineer of the appellant corpora¬ 
tion without notice of the limitations of his authority 
to matters of an engineering character only and that 
the appellee had no right in law, nor could any be in¬ 
ferred, to believe that the chief engineer of a corpora¬ 
tion would have the right to contract for the purchase 
of outstanding stock and bonds of another corporation. 
Russell, in hisi testimony, declared that he frequently 
apprised the appellee of his lack of authority to enter 
into the alleged contract stating to him, on numerous 
occasions, that his authority was limited to an investi¬ 
gation and report from an engineering standpoint. In 
this he was corroborated bv at least one disinterested 
witness. The appellee, however, claims that with the 
chief engineer he entered into the contract declared 
upon and that the title and conduct of the chief engi¬ 
neer was such as to mislead him into believing that 
Russell did possess authority to bind the appellant on 
the contract declared upon. It is respectfully urged 
that this view, adopted by the trial court, is erroneous. 

The evidence indicates, when viewed in the light most 

favorable to the appellee, that at most Russell was the 

manager of the engineering department. How can it 

reasonablv be contended that anv such officer could 
» * 

have apparent authority to bind the appellant corpora¬ 
tion for a contract for the purchase of the outstanding 

stock and bonds of a utilitv located in a distant eitv? 

• • 

It was held in Central Transportation Company vs. 
Pullman Palace Car Co., 139 U. S. 24, that persona 
dealing with the managers of a corporation must take 
notice of the limitations upon their authority imposed 
by the act of incorporation. 
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I 

In Pearce vs. The Madison & Indianapolis 1^. R. Co., 
21 How. 441, the Supreme Court of the United States 
said: 

“The rights, duties, and obligations ofj the de¬ 
fendants are defined in the acts of the Legislature 
of Indiana, under which they were organised, and 
reference must be had to these, to ascertain the 
validity of their contracts. * * * Th^re was 

no authority of law to consolidate these corpora¬ 
tions, and to place both under the same manage¬ 
ment, or to subject the capital of the one toj answer 
for the liabilities of the other; and so th<p courts 
of Indiana have determined. But in addition to 
that act of illegality, the managers of thes<f corpo¬ 
rations established a steamboat line to run in con¬ 
nection with the railroads, and thereby diverted 
their capital from the objects contemplated by 
their charters, and exposed it to perils, for which 
they afforded no sanction. Now, persons jdealing 
with the managers of a corporation mupt take 
notice of the limitations imposed upon tneir au¬ 
thority by the act of incorporation. Thejr pow¬ 
ers are conceded in consideration of the advantage 
the public is to receive from their discreet and in¬ 
telligent employment, and the public li^ve an 
interest that neither the managers nor stockhold¬ 
ers of the corporation shall transcend thpir au¬ 
thority. • * * The opinion of the court is, 

that it was a departure from the business! of the 
corporation, and that their officers exceeded their 
authoritv.” 

•r 

In Washington Gas Light Company vs. L^nsden, 
172 U. S. 534, the company had been held liabli for a 
libel published by its general manager. No specific 
authority had been given the general manager tb write 
the letters which he sent, or to authorize the publica¬ 
tion of anything whatever in the periodical tjherein 
named. The court held, at page 545: 
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“There must be some evidence from which an 
authority might be implied on the part of the man¬ 
ager to represent the company as within the gen¬ 
eral scope of his employment, in regard to the 
subject-matter of the correspondence between 
Brown and himself. There is no evidence of an 
express authority, or of any subsequent ratifica¬ 
tion of Leetch’s conduct by the company. Can 
anv authority be inferred from the evidence as to 
the nature of the duties and powers of the man¬ 
ager? Were the acts of Leetch within the general 
scope of his employment as manager? Upon a 
careful perusal of the whole evidence we find noth¬ 
ing upon which such an inference can be based; 
nothing to show that any correspondence what¬ 
ever, upon the subject in hand, was within the 
scope of the manager’s employment. • • * 

“From the evidence in the case no presumption 
could be indulged that the duties of the general 
manager of the corporation in question included 
in their general scope or character the right to 
represent the corporation in any business such as 
is referred to in the letters of Brown or in the let¬ 
ters of Leetch in answer thereto.” 

In Philip Carey Co. vs. Tliyson, 39 D. C. App. 233, 
this Court held in a suit by an agent for services per¬ 
formed by the defendant corporation that a party deal¬ 
ing with the agent of a corporation must, at his peril, 
ascertain what authority the agent possesses and is 
not at liberty to charge the corporation by relying upon 
this assumption of authority, which may prove to be 
entirely unfounded. 

To the same effect is the case of The Floyd Accept¬ 
ances (Pierce vs. U. S.) 7 Wall. 666. 

In Roche vs. Washington Gas Light Company, 43 
App. D. C. 562, an action was instituted seeking to 
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hold the Washington Gas Light Company res 
in damages for malicious prosecution. The |superin- 
tendent of one of the departments, having geiieral au¬ 
thority to look after and protect its property, to employ 
and discharge men, and to look after the company’s 
interests, instituted criminal proceedings without any 
express direction from or subsequent ratification there¬ 
of by the president of the company. This Ccprt held 
that such a superintendent, although possessing gen¬ 
eral authority to look after and protect in his charge 
and possession and the ordinary authority connected 
with that position, was not empowered to put the law 
in motion against one suspected of theft of th^t prop¬ 
erty, unless he had express precedent authority and it 
affirmed a directed verdict for the defendant therein. 

In Merchants National Bank of Boston vs. ti e State 
National Bank of Boston, 10 Wall. 604, the Supreme 
Court held that where a party deals with a corporation 
in good faith and is unaware of any defect of authority 
or other irregularity on the part of those acting for the 
corporation, the corporation is bound by the contract, 
if not ultra vires, although such defect or irregularity 
in fact exists. 

I 

! 

In Chicago, Milwaukee & St. Paul R. R. Co. vs. Des 
Moines U. R Co., 254 U. S. 196, the Supreme Court 
of the United States had occasion to pass up|on the 
powers of executive officers of a corporation and held 
that authority in the executive officers of railwajy com¬ 
panies to assent to changes in the charter of a terminal 
company which materially affected the property inter¬ 
est of the companies in a matter so vital as the bwner- 
sliip and control of an important terminal is not to be 
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implied as coming within the general scope of their 
duties. 

In United States vs. The City Bank of Columbus, 21 
I low. 356, a case analogous in principle to the facts in¬ 
volved in this appeal, the Supreme Court of the United 
States announced the rule which we contend for herein. 
In that case the cashier of the bank had written a let¬ 
ter to one of the directors authorizing him to contract 
on behalf of the bank for the transfer of money for the 
Treasurer of the United States Government and to 
make proposals for the purchase of United States 
stocks to the amount of $100,000. The letter was pre¬ 
sented bv the director to whom it was directed to the 
Treasurer of the United States and a contract was 
elTected. The Treasurer of the United States con¬ 
sidered the bank to be bound. The donor of the letter 
was the cashier of the bank who signed his name to 
the letter as cashier and it was copied into the letter- 
book of the bank. The matter had not been called to 
the attention of the directors, as shown by the minutes 
of the board, and there was no evidence of any inten¬ 
tion upon the part of the directors to enter into a con¬ 
tract for the purpose of buying stock of the United 
States or for the transmission of the money of the 
United States from New York to Xew Orleans. The 
directors had no knowledge of the alleged contract 
until after Miner, the director who so contracted, had 
defaulted in the payment at Xew Orleans. Xone of 
the directors other than Miner, had any knowledge of 
the transaction prior to its occurrence nor did they 
know that the cashier of the bank, Moodie, wrote the 
letter for Miner to negotiate with the Secretary of the 
Treasure. The fact that such letter had been written 

was not communicated bv Moodie to anv of the direc- 

• % 
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tors until three months thereafter, although Moodic 
had caused a copy of it to be put in the letterbook of 
the bank. The directors had testified that at th|e time 
of the transaction, Moodie, the cashier, had nojt been 
authorized by the board or any members thereof to 
write tlie letter or to constitute Miner such an agent 
and thev had no knowledge of Moodie’s lettcfr and 
ne\*er sanctioned the same. Miner could have been au¬ 
thorized only bv a resolution of the board of directors. 
In holding the cashier to be unauthorized to enter into 
such an alleged contract and in deciding for the bank 
and against the United States, the Supreme Court of 
the United States used the following pertinent 
language: 


“The term ‘ordinary business,’ with direct ref¬ 
erence to the duties of cashiers of banks, pccurs 
frequently in English cases, and in the reports of 
the decisions of our state courts, and in i^o one 
of them has it been judicially allowed \c\ com¬ 
prehend a contract made by a cashier, without an 
express delegation of power from a board of di¬ 
rectors to do so, which involves the payment of 
money (italics ours), unless it be such as hap been 
loaned in the usual and customary wav. Nor has 
it ever been decided that a cashier could purchase 
or sell the property , or create an ayency of any 
kind, for a bank which he had not been authorized 
to make by those to whom has been confided the 
power to manaye its business , both ordinary and 
extraordinary. (Italics ours.) The case of Kirk 
vs. Bell, 71 Eng. C. L. Hep. .‘189, and that ofj Ilovt 
vs. Thompson, 5 X. Y. 320, were very appropri¬ 
ately cited by the counsel of the appellee, in this 
connection; and we think the safe rule (italics 
ours) in all instances of acts done by the officers 
of corporate companies, or those who haye the 
management of their business, from whidji con- 
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tracts are alleged to have been made (italics ours), 
is, to test that fact by an inquiry into the corpo¬ 
rate ability which has been given them and to 
their subordinate officers, or which the directors 
of the company can confer upon the latter to act 
for them. Such was the view of this Court when 
it decided, in the case of The Bank of the United 
States vs. Dunn, 6 Pet. 51, that a release given 
by its president and cashier to the indorser of a 
promissory note of his liability upon it, did not 
bind the bank, neither nor both having any au- 
thoritv to make contracts of that kind. The case 
before us is one in which a cashier acts alone, 
and in which he testifies that he did so without 
any consultation with the president or directors 
of the company, and of which they had no infor¬ 
mation from him of the transaction until after the 
failure of Miner to pay the money in Xew Orleans. 
The act under which The City Bank of Columbus 
became a corporation does not, in any part of it, 
give any power to a cashier to act independently 
of the directors. Xo specific power is given to 
the directors to appoint a cashier. In the general 
power given to the directors to appoint officers or 
to do the ordinary business of the bank, they have 
an authority to appoint a cashier, and such an 
appointment is a limitation of that officer's execu¬ 
tive function in doing the business of the bank. 


It cannot 
whole, or 
seated to 


be pretended that the directors, as a 
any one of them, except Miner, con- 
the cashier's designation of Miner for 


any such purpose as was concluded between them, 


to induce the Secretarv to believe that Miner was 

% 


the agent of the bank, either to buy stock of the 
United States or enter into contracts for the trans¬ 


mission of money, free of charge, to those posts 
where the United States should designate it to be 
put. Such a power in the secretary of tlie treas- 
urv is a necessarv one for the transaction of the 


business of the government, pervading, as it does, 
every part of the country. The exercise of it, how- 
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ever, requires great care and caution in th|e selec¬ 
tion of agents for such a purpose, and no authority 
short of the most certain should be taken t<^ estab¬ 
lish the representative character of any oi}e for a 
private company or corporation to enter injto such 
a contract with the secretary. 

“The United States, as plaintiff in this|action, 
has failed to establish the contract which it al¬ 
leges in its declaration had been made with the 
Citv Bank of Columbus, for the transmission of 

w 7 

money; and we direct the judgment, given in the 
court below, to be affirmed.” 

CONCLUSION. 

For the foregoing reasons, appellant respectfully 
submits that for the errors committed by the court 
below, the judgment therein rendered should be 
reversed. 

Respectfully submitted, 

Wilton J. Lambert, 

Rudolph II. Yeatman, ! 

i 

George D. Horning, Jr.,| 
Attorneys for Appellant. 
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IN THE 


Courtof Appeals of the District of ColMia 


April Term, 1933 


No. 5946 


WASHINGTON GAS LIGHT CO., 
APPELLANT, 

vs. 

WALLACE DANN, 
APPELLEE 


BRIEF FOR APPELLEE 

i 

The “Statement of the Case/’ in appellant’s brief 
contains manv statements as to which the evidence 

i 

was conflicting:, and which the finding of the| jury 
determined adversely to appellant. The appellee 
accordingly sets out the essential facts: 

i 

I 

Statement of Facts 

i 

Wallace Dann called on Mr. Woodhead, vice- 
president of the Washington Gas Light Co., October 
6. 1930. and requested employment. Mr. Woodhead 



2 


introduced him to Mr. Russell, Chief Engineer, as 
a man seeking employment (R. 37, 33). Rann men¬ 
tioned to Russell the fact that the gas plant at 
Charles Town, West Virginia, could he purchased 
(R. 37, 38). Russell questioned him about this, and 
said he must he mistaken about it. He said that thev 
would like to secure the Charles Town plant (R. 37, 
38). One, Goddin, an engineer employed by the 
Washington Gas Light Co., was then called in (R. 
37, 38), and was instructed by Russell to visit 
Charles Town with the plaintiff, and make a com¬ 
plete survey, and see what the equipment was and 
what the town offered by way of possibilities (R. 37, 
38). Russell instructed Goddin to pay all of the ex¬ 
penses, both oi‘ Rann and of Goddin, and on October 
13, 1930, Goddin and Rann went to Charles Town, 
where they remained two days. Rann introduced 


Goddin to the owner of the Charles Town plant (R. 
38). The books of the diaries Town Heat & Light 
Co. were examined, the plant was inspected and a 
survey was made of the town (R. 38, 58). Goddin 
made a favorable report on the plant (R. 3S). Rus¬ 
sell then told Rann that the plant looked favorable, 
and requested him to return on October 20th (R. 39). 

On October 20th, Rann saw Russell and was told 


that Goddin had made his report, and Russell had 
talked the matter over with Mr. Wood, the Presi¬ 


dent, and Mr. Woodhead, the Vice-President of the 


Washington Gas Light Co., and thev had decided to 
purchase the plant, and that they would pay $32,500 
for it (R. 39). Thereupon Russell ordered Rann to 
go to Charles Town without delay and get an agree¬ 
ment from Mr. Hughes, the owner of the plant (R. 
39). Rann then requested something in writing that 
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lessitv to 
ell then 


lie could show to the owner in case of nec 
accomplish the purchase (R. 40, 50). Hus 
wrote a letter on the letterhead of the Washington 
Gas Light Co., Plaintiff’s Exhibit No. 8. “Mr. Wal¬ 
lace Dann. 3715 Woodley Road, Washington, D. C. 
Dear Sir: We have examined with much interest 
the information which we have received fl*om you 
relative to the Charles Town Gas Company,! and the 
writer has personally visited the town anc} looked 
over the general situation. If the situation (jlevelops 


as we see it at the present time, we will 


wish to 


purchase this company very promptly, provided it 
stands a further examination and a price can be 
agreed upon which is in line with the reajl value. 
This letter will authorize vou to negotiate in our be- 
half for the purchase of the property. As We have 
several such negotiations under way, very jprompt 
action on your part, and the part of others involved, 
will be appreciated. Very truly yours, W. Nf. RUS¬ 
SELL, Chief Engineer" (R. 4-0). Dann inquired of 
Russell about his compensation and was told that 
he was to have the difference between $32,500 and 
tlie price for which the plant could be purchased. 

i 

The following day, Goddin, Hall, also an enjiployee 
for the Washington Gas Light Co., and Diinn re¬ 
visited ('liarles Town. Goddin paid all the expenses. 
Goddin and Hall examined the plant, and Di|mn in¬ 
terviewed the owner, who exhibited to him thje stock 
and bonds, and signed Plaintiff’s Exhibit No. 9, an 
option for thirty days to the Washington Gas Light 
Co., at a total price of $25,700, the owner under¬ 
taking to clear the company of all indebtedness (R. 
41, 00). 
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Oil October 22d, Dann reported to Russell, and 
Russell said lie didn't have an idea the plant could 
be bought so cheaply. That under the conditions 
Dann would make almost $7,000, and that would be 
considered out of proportion to the value of the plant 
if it ever became known to the Public Service Com¬ 
mission. Ultimately, the compensation of Dann was 
fixed at $3,000, and an additional sum of $300 al¬ 
lowed him for expenses (R. 42). 

On November 6th, Russell reported favorably 
upon the property to Woodhead, Vice-President, as 
shown by Plaintiff's Exhibit Xo. 11 (R. 43). 


Oil November 11th. Dann was told to see Wood- 
head, and was informed by Woodhead that they had 
decided to purchase no company having loss than a 
thousand metiers, and on this ground determined not 
to purchase the (diaries Town plant (R. 4(5, 34). 


Russell's instructions were to act in a general ca¬ 
pacity for the'Washington (has Light Co. and in such 
situations as might be directly associated with it (R. 
57). He wrote the letter (Plaintiff's Exhibit 8) to 
show that lie was aware of plaintiff's negotiations 
which had his approval (R. 59). He suggested that 
tin* plaintiff secure an option of some kind (R. (>0). 


A day or two after his report of November 6, 
1930, to Woodhead, Russell told Dann that he found 
sufficient reason to think that the property was worth 
the amount of money which he understood it could 
be purchased for, namely, $29,000, and that there 
appeared to be physical value in the property to 
justify the price of $29,000 (R. 61). 

Russell, under instructions from Woodhead, Vice- 
President, and Wood, President of the Washington 
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Gas Light (’o„ had sent engineers to Farmvillej Clif¬ 
ton Forge, Covington, South Boston. PocoinolCity, 
Lexington, Franklin, Williamsburg, llarrison|burg, 
Cambridge, Richmond and other places, about 

' i 

twelve places, to have surveys made, and received 
reports on the availability of those cities for devel¬ 
opment. A conference was held by Woodhead, Vice- 
President; Wood, President, and Russell, in jvliich 
these affairs in general were discussed. Russejl fre¬ 
quently conferred with Woodhead and Wood cjn the 
subject. It was not their practice to give detailed 
instructions, but to outline a general policy for the 
carrying out of which Russell was responsible (R. 
64). Russell was instructed to be aware of the pos¬ 
sibilities there might be in territory adjacent to 
Washington, and to generally inform himself (about 
public utility activities in Maryland and Virginia, 
and to be on the lookout to protect the interests of 
the Washington Gas Light Co. Russell doesn’t 
think they ever got so far as a plan to have a, cir¬ 
cular establishment of gas plants, which could be 
served from Washington by a superintendent (visit¬ 
ing at delinite intervals, but such a plan would be a 
mere matter of detail when such a group might be 
assembled (R. 64). That prior to October, j 1930, 
there had been frequent discussions concerning the 
investigations of gas plants in Maryland and Vir¬ 
ginia between Russell, Wood, and Woodhead[ who 
understood that these investigations were undejr way 
(R. 65). Russell was instructed to have the Wash¬ 
ington Gas Light Co.’s employees make tlies^ sur¬ 
veys. He wrote Plaintiff’s Exhibit Xo. 8, as Chief 
Engineer of the Washington Gas Light Co. (Ij. 65). 
He received instructions from Wood and Woodhead 
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and was employed by the Washington (ias Light Co. 
and these instructions had come to him as part of 
his duties as such employee. In writing the letter 
and signing it. he did not intend to bind himself in¬ 
dividually (lb (if)). When asked about the use of the 
word “we" in Plaintiff's* Exhibit Xo. 8, he said lie 
referred to Woodhead and Wood who gave him his 
instructions, and when asked it’ the word “our” re¬ 
ferred to the Washington (ias Light Co., he replied 
that his superior oflicers wen* instructing him what 
to do and he was reporting in this matter, and was 
acting under instructions of his superior officers (lb 
(id). That it was the purpose to acquire the existing 
plant where there was one. and where there was 
none, to erect a plant (lb (>(>). 

The plaintiff sued for services rendered to the 
Washington Las Light Co. in obtaining an offer 

V V V 1 

from the owner of the Charles Town Heat & Light 
Co. to sell all of the stock and bonds of that company 
to the Washington (ias Light Co., one count was on 
the special contract and one on a quantum meruit. 
This case is based upon a contract of employment. 


Abandonment of Assignments of Error 


The record shows that there were originally 
twenty-five Assignments of Error (lb 20). These 
were reduced to thirteen in Appellant's Brief (Brief 
22) and the case is argued in such brief bv abadon- 
ment of these thirteen assignments and substitution 
of two abstract principles of law (Brief 24). 
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Assignments of Error 

Xo. 2. The prayers numbered 1, 2. and 3, fire pre¬ 
empt orv instructions for the defendant. Prayer D 
is defective been list 4 it segregates one fact for sub- 
mission to tlie jury. The charge fully covcjred the 
subject of this prayer in a correct manner. 

Xos. 3 and 4. There was no basis laid in t|he case 
for such assignments of error, and no exceptions 
taken to which tliev can be referred. i 

Xo. b. Xo exception taken to which this relates. 

Xo. (i. Xo such ruling made by the court, and no 
exception to which this relates. 

Xo. 7. Xo exception taken to which this relates. 

Xos. S, 9, 10. Abandoned—not discussed ill brief. 

Xo. 12. This is bad law and abandoned ftv not 
being discussed in brief. ! 

Xo. 13. Xo such ruling or exception appear! in the 
record. | 

The only assignments of error available to appel¬ 
lant. if indeed he has not abandoned them bv devot- 

• i 

ing his brief to discussions of abstract poijits of 
law, are Xo. 1 and Xo. 11. ! 


Assignment of Error No. 1 


This is based upon the refusal of the court (ft. 70) 
to direct a verdict for tin* Washington (las Ligl^t Co. 
at the end of the case. j 

The grounds assigned for such direction were: 

A. That there was no evidence to show any au¬ 

thorin' in Russell to act for the Washington Gas 
Light Co. I 

B. That the contract sued upon was ultra tires. 


s 


A. Evidknck of Russell’s At*thoi:ttv 


Tliis peremptory instruction should not have boon 
granted on this "round if tliere was anv evidence 
of Russell's authority to employ appellee. If any 
such evidence was in the record, the case should have 
been submitted to the jury. 

There was ample evidence on this point. 

The testimony of Stafford (R. Mo), of Woodhead 
( R. o.M-.lf)), and of Russell ( R. 04), shows that Russell 
had ample authority to employ Dunn. 

Furthermore*, Russell testified that when he wrote 
the letter of October *20 (Plaintiff's Exhibit 8), he 
wrote it as Thief Engineer of the Washington (las 
Eight Vo. and under instructions of his superior 
officers, which instructions he had received in re¬ 
gal’d to his duties as such employee (R. do, 00). 

The testimony is uncontradicted that Russell was 
engaged, during the months of July, August, Sep¬ 
tember, and October, 10M0, in assembling a chain of 
gas properties in cities of Maryland and Virginia 
in the vicinity of Washington, which could he oper¬ 
ated by a travelling superintendent, and in making 
surveys of such localities and reporting on tlie re¬ 
sults of such surveys to his superior officers. Ue was 
doing this under instructions from the president of 
the Washington (las Light To., and the employees 
of the Washington (las Eight Co. were engaged in 
this work (R. d4-do). 

Russell had conferred with Wood, President, and 
Woodhead, Vice-President, about the purchase of the 
stocks and bonds of the Vharles Town Heat & Light 
Vo., before he wrote* tin* letter of October 20th, and 
was acting under their instructions in writing it. 
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Other facts bearing on Russell's authority, arc set 
out in the “Statement of Facts,” supra. 

Under the by-laws, tlie president of the Company 
was authorized to exercise the powers of general 
management, and in the absence of the president, 
the vice-president was vested with the powers of the 
president (R. 69). | 

Under the by-laws, also, the Board of Directors 
had authority to delegate any of its powersj or au¬ 
thority to any committee or officer (R. 68). 

Appellee was entitled to show tin* scope t>f Rus¬ 
sell ? s employment and what he was engaged in doing 
and from this the jury might find the scope of his 
employment. j 

Moreover, there was no denial of Russell’s jiuthor- 
ity either by himself or any officer of the defendant. 
The testimony of George B. Fraser, Vice-President 
and Treasurer of the Washington Gas Light Co., 
that he attended all of the Directors’ meetings in 
tin* month of October, 1930, and that the matter of 
the purchase of the Charles Town Heat & Light Co. 
was not before the Board at that time (R. 51) is 
not a denial that authority had been given at & meet¬ 
ing in July, August, or September, in broad; terms 
which would have permitted the employment of 
Dunn. The minutes of the Board meetings were not 
produced, and no testimony was offered as to what 
was authorized at meetings held previous to Oc¬ 
tober. ! 

i 

The directors cannot be presumed to havcj been 
in ignorance of what Wood, Woodhead, Russell, and 
other employees of the Washington Gas Light Co. 
were doing in July, August, September, and October, 
towards acquiring for the Washington Gas Light Co. 
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a chain of gas plants in nearby Maryland and Vir¬ 
ginia, and of the employment of appellee to secure 
the option he obtained for it. 

There was, therefore, evidence which required the 
question of Russell's authority to be submitted to 
the jury, and there was no error in refusing the per¬ 
emptory instruction in as far as it was based upon 
this ground. 

Phila. Wilm. Balto. R. Co. vs. Quiglev, 21 How. 

202 . 


“The result of the cases is, that for acts 
done by the agents of a corporation, either in 
coutraMu or in /Iclictn in the course of its busi¬ 
ness, and of their employment, the corpora¬ 
tion is responsible, as an individual is re¬ 
sponsible under similar circumstances.” 


In Washington (las Light Co. vs. Lansden, 172 
C. S. 7).‘>4, the court cited with approval the above 
citation from Railroad Co. vs. Quigley, and added: 

“The corporation can be held responsible 
for acts which are not strictly within the cor¬ 
porate! powers but which were assumed to be 
performed for the corporation, and by the 
corporate agents who were competent to em¬ 
ploy the corporate powers actually exercised. 
There need be no written authority under seal 
nor vote of the corporation constituting the 
agenev or authorizing the act. But in absence 
of evidence of this nature, there must be evi¬ 
dence of some facts from which the authority 
of the agent to act upon or in relation to the 
subject-matter involved may be fairly and 
legitimately inferred by the court or jury.” 
Citations. 
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It will be noted that the recovery was denied in 

* 

the Lansden case because the plaintiff in that case 
failed to produce “some evidence from which an 
authority might be implied on the part of the mana¬ 
ger to represent the company as within the general 
scope of his employment, in regard to the subject 
matter of the correspondence between Bro'jvn and 
himself." The court said: 


“Upon careful perusal of the whole evi¬ 
dence, we find nothing upon which spell an 
inference can be based: Nothing to show that 
any correspondence whatever upon the sub¬ 
ject in hand was within the scope of the mana¬ 
ger *s employment. ’’ 

i 

in this case there is abundant evidence tljiat the 
employment of I hum upon which this presejit suit 
is brought was within the scope of Russell’s employ¬ 
ment and the rule applicable is as stated ljy this 
court in Pierce vs. First National Fire Ins. ^o., 46 
A])}). 1). C. AT), where, after commenting on tlje gen¬ 
eral rule, it is said: 


i 

“ * ' * Vet, in the absence of specific ^imita¬ 
tions brought to the knowledge of tlio^e who 
deal with them or of which those who deal 
with them are bound to take notice, the pfficers 
of a corporation as its agents, are authorized 
to bind the corporation to third persons as 
long as they act within the ordinary scope of 
their duties.” 


Also, 


Staples vs. Port Graham Coal Co., 46| 
I). C. 542. 


App. 


i 


i 
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Aetna Life Ins. Co., vs. Brewer, 56 App. 
D. C. 283, 12 Fed. (2) SIS; 46 A. L. K. 
1504. 

Axman vs. Washington Gas Light Co., 3S 
App. D. C. 150. 


P>. That the Contract Was Ultra Vires 


Appellee isubmits that the contract being one 
whereby appellee was employed to obtain an offer 
to sell certain stocks and bonds to appellant is in no 
way dependent for its enforcement upon whether 
under its charter, appellant was authorized to pur¬ 
chase the stocks and bonds. 

The service required of appellee was over when 
he got the offer to sell in writing at a price satis¬ 
factory to the company, and it was reported to Rus¬ 
sell and by him to Woodhead. Appellee was then en¬ 
titled to his compensation. The subsequent deci¬ 
sion of appellant not to make the purchase, upon 
the reason disclosed by it, viz., because the plant was 
less than 1000 meters, does not interfere with the 
right of appellee to recover. 

In Dotson vs. Millikin, 200 l\ S. 237, it was held 
that a broker employed to find a purchaser for the 
whole or any considerable part of a tract of land, is 
entitled to his agreed commission, where he finds a 
purchaser for 10,000 acres and the sale fails be¬ 
cause of the inaccuracy of the owner's representa¬ 
tions to the broker, and that a binding agreement 
between the vendor and the purchaser is not lieces- 
sarv before the broker's commission can be earned 
under an agreement bv which such broker was em- 
ployed to find a purchaser. The Court said: 
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“It is urged faintheartedly that iji binding 
agreement was necessary before a commission 
was earned. This is not the prevailing view, 
and could not be the law in a case like this 
where the jury must have found the defendant 
liable on a contract with the broker that 
might be performed before an absolute agree¬ 
ment with the purchaser could be reached/ 


7 7 


The same rule applies to cases where thie broker 
is employed to obtain an option on a particular 
property. 

Worthington vs. Mcdarry, 141) Ala. 3b 1. 
Miehaelis vs. Hoffmann, 7b X. V. S. 9j?3. 
Roberts vs. Martin, 15 (ia. App. 205. | 

Murphy vs. Knights of Columbus Bljdg. Co., 
155 Mo. App. 045. 

Wright vs. Kisele, 45 S. 1). 70. 
diles vs. Swift, 170 Mass. 401. 


Appellant employed the services of appellpe, sent 
him on trips, made use of his time, knowledge and 
ability, availed itself of the option he had pecured 
to the extent of considering whether or not they 
would make the purchase, and dually decided to re¬ 
ject the offer for reasons of their own, and not 
through any fault of appellee. 


Public rtiJities Act j 

i 

i 

The appellee further submits that the purchase of 
tin* stocks and bonds of the Charles Town lleat & 
Light Co. is not as a matter of law ultra vires ,. The 
original charter is silent on the subject, b|ut the 
Public Ctilities Act of March 4, 1913, supplied this 
power (37 Stat. 974). 
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This act chanuni the charters and Acts of Con¬ 
gress relating to public service cor])orations in many 
substantial ways. Among others it provided that 
the boards of directors should consist of not more 
than fifteen or less than seven members. It pro¬ 
vided for control of charges to be made for services, 
for the filing of schedules of reasonable rates, and 
for the approval of such schedules, or the approval 
of all issues of stock and bonds, and numerous other 
matters. 


Paragraph^ provides that the provision of law 

. ^ 

should be interpreted and construed lijferally in or¬ 
der to accomplish the purposes thereof. 

By Paragraph ;V>, the Commission was given gen¬ 
eral supervision of all gas corporations and electric 
corporations operating in the District of Columbia, 
and this section also confers upon the Commission 
tin* widest powers. 

Specific power was given to tin* Commission by 
Paragraph b4 to authorize, in writing, the purchase 
by utility corporations of stocks or bonds of 
other corporations engaged in the same or similar 
business. 


Paragraph 7(5 should also he read in connection 
with the powers given to the Commission. 

It appears .clear that it was the purpose of Con¬ 
gress to permit not only stock ownership of one com¬ 
pany by another, but the actual consolidation of 
stock and property in a proper case, and it made the 
Commission sole arbiter as to whether the acquiring 
of stocks and bonds would be authorized and under 
what conditions. 

In March, 1I)1(>, the Washington & Rockville Rail¬ 
way Co. of Montgomery County, Md„ applied to the 


I 

Commission for an order permitting it to [acquire 
the stock and bonds of tlie Washington Intjerurban 
Railroad Co., a Maryland corporation, under Para¬ 
graph .">4, and authority was duly granted March 16, 
1!U(). Fourth Annual Report to Congress, p. 33. 
(Public Utilities Commission.) 

On January 7>, 11)17, tin* Washington Gas Light 
Co. applied to the Commission for an order per¬ 
mitting it to purchase the outstanding stock and 
bonds of the Rosslyn (ias Light Co. of Virginia, and 
this application was granted under date of February 
1.0, 1017. by Order Xo. 201. Fifth Annual Report to 
Congress, p. 33. (Public Utilities Commission.) 

On March 20, 1017, the Washington (las Light Co. 
applied to tin* Commission for an order permitting 
it to acquire stock of the (ieorgetown (ias Light 
('<>.. and this application was granted May 4, D17, 
by Order Xo. 214, Fifth Annual Report to Cotigress, 

pp. :S8 and :S!)-212. j 

J 

The Washington (ias Light < \). has heretofore ac¬ 
quired tin* stock of the Washington (ias Light Co. 
of Montgomery Countv, Maryland, and the (ieorge- 
town (ias Light Co. acquired the stock <j)f the 
(ieorgetown (ias Light Co. of Montgomery County, 
Maryland. 


:i\v m- 
1 par- 


This administratiye interpretation of the li 
yoked by the appellant and acquiesced in by a 
ties, including Congress, to which full reports were 
annually made, makes it clear that the Commission 
had the authority to grant the Washington Gas 
Light Co. permission to acquire the stock and ^onds 
of the Charles Town Heat & Light Co., if it ileter- 
mined that this was for the public benefit. 
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Fawcus Machine Co. vs. I’nited Slates, *18- 

r. s. :ur>. 


Norwegian Nitrogen Products Co. vs. United 
States, 5.‘» Sup. Ct. :>o(), where the Court said: 


“The practice has peculiar weight when it 
involves a contemporaneous construction of a 
statute by the men charged with the responsi- 
bilitv of setting its machinerv in motion.’' 

* v • 


It is a matter of common knowledge that the Po- 
tomac Electric Power (’o. was recentlv drawing its 
supply of electric current from the Conowingo 
Power Project. At the time of the writing of this 
brief there is pending in Baltimore before the Public 
Service Commission of the State of Maryland, a 
petition for the authority of this body to permit the 
Washington (las Light Co., which has subscribed for 
fifty shares of the capital stock of the new Prince 
Georges Gas Corporation, a Maryland corporation, 
to acquire the stock. Due to the notoriety of this 
action, it is submitted that the Court mav well take 
judicial notice of this fact. Who can say that it is 
impossible that in the near future it may be highly 
important for the Washington Gas Light Co. to draw 
its supply of!gas from a source of manufacture lo¬ 
cated at Charles Town, West Virginia, or some other 
city whore the expense of manufacture would be re¬ 
duced bv nearness to coal mines. 


There was nothing to prevent the appellant seek¬ 
ing a ruling of tin* Public Utilities Commission upon 
whether it would be permitted to acquire the stocks 
and bonds of the Charles Town Heat Light Co., 
and with that purpose in view, acquiring the option 


which it employed appellee to get, to be exjercised 
after permission had been obtained. j 

'The fact that the corporation mast also obtain the 
consent of the Utilities Commission in the other 
state in which the company operates, does not 
change the meaning or operation of the provision 
granting the right. | 

(Joneral abstract rules of law with regard, to the 
doctrine of ultra vires are apt to be misleading in a 
case of this kind. This is not the case of a company 
making a general conveyance of all its property, or 
the case where the property of stockholders wfas be¬ 
ing put to the risk of engagements which they did 
not undertake or where the contract was prohibited 
by statute. There was no question of establishing a 
steamboat line to run in connection with railroads 
and divert the capital from the* objects contemplated 
by the charters. 'Die question here is whether the 
appellee should be paid for services performed at 
the request of the appellant. In such cases the courts 
do not look with favor on at tempi s to defeat recov¬ 
ery of a just debt by a plea of ultra vires. j 

i 

In the case of Kailway Uo. vs. McCarthy, 96}U. S. 

i 

lVjS, whore a railroad company had contracted to 
ship cattle from Hast St. Louis to Philadelphia, the 
railroad line running only to Cincinnati, the Court 
hold that railroad corporations, unless forbidden by 
their charters, have the power to contract for iship- 
ments the entire distance over any connecting} line, 
and the public had the right to assume that the con¬ 
tracting company had made all arrangements 
necessary for the fullfilment of the obligation it had 
assumed. The Court said: 
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“When a contract is not on its face neces¬ 
sarily beyond the scope of the power of the 
corporation by which it was made, it will, in 
the absence of proof to the contrary, be pre¬ 
sumed to be valid. Corporations are pre¬ 
sumed to contract within their powers. The 
doctrine of ultra vires, when invoked for or 
against a corporation, should not be allowed 
to prevail where it would defeat the ends of 
justice or work a legal wrong.” Citations. 

In Vought vs. Eastern Building Ass’n, 172 X. Y. 
508, it was said: 

“It is now well settled that a corporation 
cannot avail itself of the defense of ultra 
vires j when the contract has been, in good 
faith, fully performed by the other party, and 
the corporation has had the benefit of the per¬ 
formance and of the contract.” 

In the case of Eastern Building Ass'n vs. Wil¬ 
liamson, 181) C. S. 122, Mr. Justice Brewer cited 
largely from this case, including the citation here 
made, and said: 


“We deem it unnecessarv to add anv ob- 

• * 

servations of our own to these satisfactorv 

mr 

declarations of the law of Xew York.” 


See also to the same effect, Lewis vs. American 
Savings Association, 1)8 Wis. 203; same case, 181 
U. S. 470, under the name of Hale vs. Lewis. 

Bank vs. Matthews, 1)8 L. S. 021. 

Wisconsin Lumber Co. vs. Telephone Co., 27 
Iowa 350. 

Thompson on Corporations, Yol. 5, Sec. 6017. 
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Kail road Co. vs. Howard, 7 Wall. 412. 

Radish vs. Garden City Kquitable Ass’n, 151 
111. 531. 

Monograph Notes: 70 Am. St. Kep. 156 ; Ann. 

Gas., 19K) D. 551. | 

In the ease of Thy son vs. Southern Realty Corp., 
51 App. 1). (\ 55, this Court held that the defense of 
ultra rirrs is substantially obsolete in the District of 
(’olumbia. 

The ease of Zabriskie vs. Cleveland C. & C.| R. R. 
Co., 23 How. 381, cited by appellant in his brief, 
}). 4!), was a suit by a stockholder to enjoin th^ rail¬ 
road companv from paving interest on certain bonds 
on the ground that the directors had exceeded their, 
legal authority in guaranteeing such bonds.j The 
Supreme Court affirmed the judgment denying tlie 
injunct ion, and said : I 

“A corporation, quite as much as ar^ indi¬ 
vidual, is held to a careful adherence to!truth 
in their dealings with mankind, and cannot 
by their representations or silence iiivolve 
others in onerous engagements and thejn de¬ 
feat the calculations and claims their own con¬ 
duct had superinduced.’’ 

Also Bargate vs. Short ridge, 5 House of 
Lords Cases, 2,97. 

i 

Assignment cf Error No. 11 

'Idie exception upon which this is based is the fol¬ 
lowing : 

“Mr. Lambert: Your Honor used the words 
once that he had authority from the heads of 
the company. * * * I did not know iwhat 
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Your Honor had in view in using* the words 
‘heads of the company.’ 

The Court: Of course I was referring to 
the President. 

Mr. Lambert: I supposed so. Then as to 
the feature of presenting any evidence that 
the President had authority, we want to re¬ 
serve our exception.” (R. S3.) 


Just what this exception means tlie appellee does 
not understand. The words “heads of the com¬ 
pany” were used in that part of the charge of the 
Court where he outlined to the jury in clear terms 
that the authority of Russell might be inferred from 
a course of conduct which had existed for such a 
time that it might be considered as an established 
business practice. Then to make it clear to the jury 
that the exercise of the authoritv bv Russell must 
bo well established over a considerable time, the 
Court added “it must be such a long established 
course of conduct of its business as it was carried on 
between the head of the company and Mr. Russell, 
to lead a reasonable person to believe that Mr. Rus¬ 
sell had the authority.” 


It is submitted that there is nothing in this charge 

C.' V 

to which the exception is applicable, or to which 
proper exception could be taken. 


There was much evidence that for four months 
Russell had assumed, either rightlv or wronglv. 
without interference, a wide extent of authority in 
preparation for the acquiring of a chain of plants in 
Maryland and Virginia, to be operated from Wash¬ 
ington bv the Washington Gas Light Co.: that this 
authoritv was being exercised under the direction of 


Wood and Woodhead, and reports of progress were 


I 
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being made and discussed by the three otj them. 
Some plants were to be purchased and where no 
plant existed one was to be built. 

This would necessarily be known to the directors 
if they had been properly active in the management 
and direction of the company’s business. 

The principle involved in this part of the bharge 

was established in the case of Martin vs. Wepb, 110 

1 

1’. S. 7, where the Court said: | 

“While these propositions are recognized 
in the adjudged cases as sound, it is cle^r that 
a bank corporation may be represented by its 
cashier—at least where its charter dops not 
otherwise provide—in transactions outride of 
his ordinary duties without his authority to 
do so being in writing or appearing upjm the 
record of the proceedings of the directors. 
11 is authoritv mav be bv parole and collected 
from the circumstances. It may be inferred 
from the general manner in which for a period 
suffieientlv long to establish a well settled 
course of business, he has been allowed with¬ 
out interference to conduct the affairs of the 
bank. It may be implied from the conduct or 
acquiescence of the corporation as repre¬ 
sented bv the Board of Directors.” 

In 7 R. C. L., ]>. 623-624, thirty-five 
port of this doctrine are cited from 
ports. 

i 

In Thompson on Corporations (2d Ed.), Sec.|1704, 
it is said: 

I 

“It is well settled that the authority tjo act 
for and bind a corporation may be presumed 
from acts of recognition in former instances 
where the power was exercised.” i 


cases in sup- 
annotated re- 




oo 


In McIntosh vs. North Dakota Trust Co., 52 X. D. 
752, the most recent case I have found on the sub¬ 
ject, the Court said: 


4 ‘The conduct of the corporation may thus 
amount to a practical interpretation of the 
nature and extent of its agent’s authoritv.” 


In the case of Sun Printing & Publishing Ass'n 
vs. Moore, 183 U. S. (42, after citing from the case 
of Bank of United States vs. Dandridge, 12 Wheat. 
64, and many other cases, the Court said: 


“As, therefore, the trustees of the Sun As¬ 
sociation must be presumed to have exercised 
a supervision over the business of the cor¬ 
poration, they are to be charged with knowl¬ 
edge of the extent of the power usually ex¬ 
erted by its managing editor, and must be held 
to have acquiesced in the possession by him 
of such authoritv, even though thev had not 
expressly delegated it to him.” 

See also to same effect 


Crane vs. Postal Telegraph Co., 4S App. D. C. 
306. 

5th Ward Savings Bank vs. First Natl. Bank, 
48 X. J. L. 513. 

Russell vs. The Bank, 23 App. D. C. 398. 
Xewbold vs. Brennan Construction Co., 4S 
App. D. C. 96. 


There was another ground on which this portion 
of the charge was wholly justified. The president 
and general manager. Wood, was given powers of 
general management and direction, by the by-laws. 
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and Ik* could delegate the exercise of this power to 
Russell to perform under his direction, to thg extent 
of employing the appellee as here. 

Chicago R. Co. vs. Union Pacific Co., 47 Fed. 
15; appeal dismissed, 103 U. S. 611. 

Saltmarsh vs. Spaulding, 147 Mass. 224. 

Van Hook vs. Somerville Mfg. Co., 5 N. J. 
P]q. 137. 

Patterson vs. Portland Smelting Works, 35 
()re. DO. j 

There was no error committed by the lower court, 
and tin* judgment should be affirmed. 

I 

i 

Respectfully submitted, j 

i 

j 

Joseph I). Sullivan j 
Attontoji for Plaiktiff. 


